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A military tactician with a flair for the theatrical staged 
the first act of a grand show in the spring of 1942. The 
props were two submarines, cases of explosives and incen- 
diary materials, eight soldiers schooled in destruction, two 
expanses of beach, and a heavy quilt of darkness. The plot 
—sabotage. The script was for a full-length drama; but 
after the first act unannounced characters came upon the 
stage, and uncued speeches and actions were performed 
by the enlarged dramatis persona. 

The play opens in a military sabotage school at Bran- 
denburg, near Berlin, Germany.’ There Lieutenant Wal- 
ter Kappe, of the German High Command, is instructor 
to a hand-picked group of eight students, who meet two 
basic requirements for membership in this class—Ger- 
manic descent and previous residence in America. These 
students are: Ernest Peter Burger, George John Dasch, 
Herbert Hans Haupt, Henry Harm Heinck, Edward 
John Kerling, Hermann Otto Neubauer, Richard Quirin, 

* The views and opinions expressed in this article are those of the writer and 
do not necessarily represent the views and/or opinions of the War Department. 

1 The facts as narrated are derived from the contemporaneous press, the re- 
leases of the Office of War Information, the Department of Justice, and the 
White House, briefs of counsel on the petitions for writs of habeas corpus, and 


the extended opinion of the Supreme Court in Ex parte Quirin, 63 Sup. Ct. 2, 
87 L. ed. 1 (Adv. Op.), 11 U. S. Law Week 4001 (1942). 
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and Werner Thiel.’ They are learning the use of ex- 
plosives, methods of sabotaging power lines, aluminum 
plants, bridges, railway and communications and other 
key war facilities, and the use of secret writing. They 
receive a salary while at the school, but they must keep 
their minds focussed on the larger job ahead, the job of 
putting what they have learned into use. There is a war 
going on between the German Government and the 
United States, and they are to take part in that war.° 
The eight men completed their training and were ready 
for their assignment. Lieutenant Kappe gave them final 
instructions and explained the mission in some detail. The 
mission was one of sabotage in the United States. Kappe 
told the men that the German Government would pay 
them or their relatives in Germany for their activities; 
that they would wear fatigue uniforms of the German 
Marine Infantry and that after landing they were to 
change to American-made civilian clothing; that while 
in uniform they would have the rights of prisoners of 
war. He also gave them a supply of American currency. 
On or about May 22, 1942, the eight men were shipped 
from Germany to a seaport in Occupied France. At this 
seaport Burger, Dasch, Heinck, and Quirin were loaded 
into one German submarine, and Kerling, Haupt, Neu- 
bauer, and Thiel were loaded into another German sub- 


2 All were born in Germany, and had been in this country for varying periods 
of time before returning to Germany. Burger was naturalized in 1933 during 
his earlier stay here; he joined the German army as a private on August 7, 
1941. Haupt became an American citizen when his father was naturalized in 
1930. 


355 Stat. 796 (1941): “Whereas the Government of Germany has formally 
declared war against the Government and the people of the United States of 
America : 


“Therefore be it 

“Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the state of war between the United 
States and the Government of Germany which has thus been thrust upon the 
United States is hereby formally declared; and the President is hereby author- 
ized and directed to employ the entire naval and military forces of the United 
States and the resources of the Government to carry on war against the Gov- 
ernment of Germany; and, to bring the conflict to a successful termination, all 
of the resources of the country are hereby pledged by the Congress of the United 


States.” 
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marine. Both submarines contained also a supply of 
explosives, incendiaries, fuses and timing devices. 

The German submarine with Burger, Dasch, Heinck, 
and Quirin proceeded across the Atlantic Ocean, sidled 
past the American coastal defenses‘ to a point about 
twenty miles from the tip of Montauk Point on Long 
Island. As Friday, June 12, ticked into Saturday, the 
sub surfaced and with still engines lazily crept through 
a murky midnight fog. The four men set off in a small 
rubber boat toward Amagansett Beach, along the southern 
shore. In accordance with instructions, the men were 
wearing the uniforms or parts of uniforms of the German 
Marine Infantry. 

As they reached shore, the four men were encountered 
by John C. Cullen, a 21-year-old Coast Guardsman, who 
had left his station only 300 yards away a few minutes 
before for his 6-mile East Patrol. 

Cullen challenged the men, who said they were fisher- 
men from Southampton. The men explained that there 
were clams in the bag they were dragging. Cullen feigned 
credulity, although he knew there were no clams for 
miles. Cullen pretended to accept a bribe of $300° from 
the men, who appeared satisfied that he would forget the 
incident. 

As soon as there was a sufficient curtain of fog between 
himself and the men, Cullen raced to the station to report 
what had happened. 

Cullen and several other men were rapidly back on the 


4By Public Proclamation No. 1, Lieut. Gen. H. A. Drum, commander of 
Headquarters, Eastern Defense Command and First Army, 


“Whereas the Eastern Defense Command embraces the entire Atlantic Coast 
and a portion of the Gulf Coast of the United States [which area includes Ama- 
gansett Beach and Ponte Vedra] and by its geographical location is particularly 
subject to espionage and acts of sabotage, thereby requiring the adoption of mili- 
tary measures necessary to establish safeguards against such hostile operations ;” 
(Emphasis supplied.) on May 16, 1942, almost a full month before the first sub 
landed, proclaimed that territory “to be a Military Area and to be designated as 
the Eastern Military Area.” 7 Fep. Rec. 3830, 3831 (1942). 

5 When he later looked at the paper money in his hand, Cullen found that the 
German had short-changed him. He had received two $50 bills, five $20 bills 
and six $10 bills, or a total of only $260, 
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scene. They were able to make out a thin 70-foot object 
about 150 feet off shore. A Diesel hum faded into the 
distance. 


Later search along the dunes revealed some cigarettes 
of German manufacture half-buried in the sand, and four 
heavy cases, concealed just above the water line. The cases 
contained packages of TNT, bombs of highly explosive 
chemicals resembling pieces of coal, bombs in the form of 
pen and pencil sets, fuses and timing devices. The articles 
were remarkably destructive for their size, and there were 
enough of them for a mission of sabotage to be carried 
on for quite a long period of time. 


On another early morning, June 17, the other German 
submarine also pierced the American defenses, and finally 
reached its destination. The sub glided into within 500 
yards of Ponte Vedra, south of Jacksonville, Florida. 
This sub likewise put over four men—Kerling, Haupt, 
Neubauer, and Thiel—on a small rubber boat. They too 
were in uniforms of German Marine Infantry, but as they 
were not intercepted as had been the Long Island group 
they were able to conceal their cases of explosives and 
other materials and to change to civilian clothes without 
detection. 


It is axiomatic in criminology that there is no “perfect 
crime.” The criminologist’s eyes may be too weak to dis- 
cern clues which would shriek a tale to one astute enough 
to discover and interpret them, but it takes only one clue 
to “break” a case. 


The clue that broke this case was a vest shorn by one 
of the Long Island group. The man returned to this coun- 
try with clothing he had used during his stay here. The 
vest was found on the beach and turned over to Lieuten- 
ant (j. g.) Sydney K. Franken. Lieutenant Franken took 
the vest to the New York City police, who subjected it to 
ultraviolet light to detect markings invisible under ordi- 
nary light. In this way a laundry mark was determined, 
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The trail led to a cleaning establishment in the New York 
area, and from there to a tailor shop. The hunt narrowed 
down to a Yorkville area, the former home of the blunder- 
ing saboteur. 

At this time the vest was turned over to the Federal 
Bureau of Investigation. Brilliantly, methodically, the 
G-men under the leadership of their national director, 
J. Edgar Hoover,* tracked down each and every one of 
the eight enemy visitors before any damage could be 
accomplished. The F. B. I. carefully watched the men to 
see what contacts they were making and where they went 
so as to get as complete a dossier as possible. In this way 
they were able to get not only the eight but also a num- 
ber of accomplices.* The Long Island group were picked 


6 Senator James M. Mead, of New York, introduced a bill, S. 2643, 77th Cong. 
(1942), to present a medal of honor to Hoover for his brilliant work. Attorney 
General Francis Biddle, being informed of this bill, on July 13, 1942, wrote to 
Senator Frederick Van Nuys, Chairman of the Senate Judiciary Committee : 


“My DEAR SENATOR VAN Nvtys: 


“T have a letter from the Clerk of the Committee on the Judiciary enclosing 
a copy of S. 2643, introduced by Senator Mead to authorize the presentation of 
a medal of honor to J. Edgar Hoover, and requesting my advice. 

“The bill authorizes the President to present, in the name of the Congress, 
a medal of honor to Mr. Hoover in recognition of his work in connection with 
the apprehension of the saboteurs, and other duties relating to the war effort. 
This tribute to Mr. Hoover’s unusual work, as expressed in the bill, is particu- 
larly gratifying to me and I am sure to Mr. Hoover’s associates in the Federal 
Bureau of Investigation and the Department of Justice. 

Sincerely yours, 
/s/ Francis BIppie, 
Attorney General.” 


7 Attorney General Biddle on July 13 announced that the Federal Bureau of 
Investigation had taken into custody fourteen of the individuals who served as 
contacts and gave assistance to the eight German saboteurs. Six of those held 
were women. Director J. Edgar Hoover of the F. B. I. said that the arrests 
were made in Chicago and New York over a period of three weeks. Investiga- 
tion of their activities and of other possible contacts continued. The fourteen 
were Helmut Leiner, Anthony Cramer, Miss Hedwig Engemann, Hermann 
Heinrich Faje, Mrs. Maria Kerling, Ernest Herman Kerkhof, Hans Max 
Haupt, and Mrs. Haupt, Mr. and Mrs. Otto Richard Wergin, Harry Jaques, 
and his wife, Emma, and Mr. and Mrs. Walter Wilhelm Froehling. They were 
the immediate contacts, and were known to have given shelter to the saboteurs 
after their arrival in New York and Chicago and to have furnished them assist- 
ance which would have aided the foreign agents in their sabotage activities. 
Although all 14 of these individuals were aware of the arrival of the eight sabo- 
teurs from Germany on a secret mission, none of them made any attempt to re- 
port the information to the F. B. I. or any other authority. Froehling’s name was 
on the list of persons to be contacted which was approved by the German High 
Command. The saboteurs intended to utilize the Froehling residence as a hiding 
place and a clearing point for the exchange of information. Wergin, Froehling, 
and Haupt were found guilty of treason, and sentenced to death. Mrs. Wergin, 
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up in New York; the Florida group were captured as 
far west as Chicago.* The first arrest occurred on June 20; 
the last on June 27. On arrest by the civil authorities, the 
prisoners signed waivers of trial by civil courts. 

In the possession of the men was nearly $150,000 in cur- 
rency. The Long Island group had $90,806.15; the Flor- 
ida group had $58,942.61. They also had an agendum of 
destruction and terrorism which included: Aluminum 
Corporation of America, Alcoa, Tenn.; Aluminum Cor- 
poration of America, Massena, N. Y.; Aluminum Cor- 
poration of America, East St. Louis, Ill.; Aluminum 
Corporation of America, cryolite (aluminum base) plant, 
Philadelphia, Pa.; Chesapeake and Ohio Railroad 
(around industrial areas); Pennsylvania Railroad (at 
Newark, N. J.); Hell Gate Bridge (railroad bridge 
from Astoria, Queens, to the New York State mainland) ; 
canals and locks of the Ohio River from Cincinnati to 
St. Louis; specified department stores; water supply sys- 
tem of New York City and its conduits; hydroelectric 
power plants at Niagara Falls, N. Y.; and horseshoe 
curves of railroads at Altoona, Pa., in the coal district. 

As he fell afoul of the F. B. 1. special agents’ net, one ° 
of the men made a full confession. He related that all 
eight had been in the United States before, had returned 
to Germany, been tutored in sabotage by the German 
High Command, had been supplied with American cur- 
rency for bribes with authority to promise more, and had 


Mrs. Froehling, and Mrs. Haupt were found guilty of treason, and sentenced to 
25 years in prison and fined $10,000. Cramer was found guilty of treason, and 
sentenced to 45 years in prison. Miss Engemann was found guilty of misprision 
of treason, and sentenced to 3 years in prison and fined $1,000. Mrs. Kerling, 
Mr. and Mrs. Jaques, and Kerkhof were denaturalized and ordered interned. 
Leiner was acquitted of the charge of treason, and reindicted for misprision of 
treason and violation of the Trading with the Enemy Act. Faje was indicted 
for treason. As of January 1, 1943, Lenier and Faje had not come up for trial. 


8 One of the men, Haupt, after landing on June 17 and proceeding to Chicago, 
on June 22 called at the Chicago F. B. I. offices and explained that he had not 
registered for the draft because of his having been in Mexico the previous year. 
He did not reveal any part of the sabotage plot. 

® Reportedly George John Dasch. He was later assigned special counsel; 
he did not participate in the habeas corpus proceedings; he received a less se- 
vere sentence. 
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been shipped here on their mission of destruction against 
a land under whose protecting Bill of Rights they had 
once lived. One by one, as they were captured, the others 
likewise made full confessions. These confessions were 
made in the presence of the authorities, and not in the 
presence of any of the other saboteurs.”° 

On the day of the last arrest the F. B. I. gave out the 
news. At 8:45 P. M. the District Office of the F. B. I. in 
New York City telephoned the press to tell them that in 15 
minutes, at 9:00 P. M., J. Edgar Hoover, National Di- 
rector, would hold a press conference. At 9:00 P. M. 
Mr. Hoover narrated briefly to the speechbound reporters 
what had happened. Mr. Hoover also reported the ar- 
rests to Mr. Roosevelt. 

Public clamor immediately demanded the prompt de- 
struction of the saboteurs. Inflamed orators and portions 
of the public press demanded the summary execution of 
the eight who came here to destroy. “Legal processes 
take too long. Besides, does Germany give a trial?” 

But it was not the men but rather America that was on 
trial at this crucial moment. In every great undertaking, 
it is well to take pause to inquire ‘““Why?” And on June 27, 
when the authorities announced the capture of the sabo- 
teurs, the question to be asked was: “What are we fight- 
ing for?” In ultimate, were we not fighting as a nation 
at war for the right to live and even to be punished, if 
need be, by just rules, for rules chosen by the people? 
Were we not fighting to avoid government by the few, 
government by whim? The basic problem was the abil- 
ity of a government and its judicial system, in the face of 
public clamor, to protect the rights of an unpopular mi- 
nority. 

The authorities immediately proceeded to wrestle with 
the legal problems presented by the apprehension of the 


10 Brief in Support of Petitions for Writs of Habeas Corpus, United States 
ex rel., Ernest Peter Burger, et al., Petitioners, v. Brig. Gen. Albert L. Cox. 
U. S. A., Provost Marshal of the Military District of Washington, Respondent, 
Supreme Court, July, Special Term, 1942, p. 53, 
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would-be saboteurs." On June 30 Attorney General 
Francis Biddle authorized the following statement: 


The Attorney General and members of his staff have been in 
constant consultation throughout the day with the Secretary of 
War, the Judge Advocate General, and other War Department 
officials. 

The two Departments are in substantial agreement upon the 
steps to be taken in the prosecution of the eight German saboteurs 
who were apprehended by the F. B. I. shortly after landing on 
our coasts from Nazi submarines. 


On July 2, President Roosevelt, as Commander in 
Chief of the Army and Navy, appointed a military com- 
mission to try the eight saboteurs: 


COMMANDER IN CHIEF OF THE ARMY AND Navy 
APPOINTMENT OF A MILITARY COMMISSION 


By virtue of the authority vested in me as President and as 
Commander in Chief of the Army and Navy, under the Consti- 
tution and statutes of the United States, and more particularly 
the Thirty-eighth Article of War'* (U. S. C., title 10, Sec. 1509), 
I, Franklin Delano Roosevelt, do hereby appoint as a Military 


Commission the following persons: 


Major General Frank R. McCoy, President 
Major General Walter S. Grant 

Major General Blanton Winship 

Major General Lorenzo D. Gasser 
Brigadier General Guy V. Henry 

Brigadier General John T. Lewis 
Brigadier General John T. Kennedy 


The prosecution shall be conducted by the Attorney General 
and the Judge Advocate General. The defense counsel shall be 
Colonel Cassius M. Dowell and Colonel Kenneth Royall. 


11 Major General Myron C. Cramer, who served on the prosecution of the 
saboteurs before the military commission, vide infra, in an address given to the 
Joint Convention of the Washington State Bar Association and the Judiciary, 
Spokane, Washington, on September 25, 1942, commented: 

“When, therefore, the eight saboteurs were apprehended by the Federal Bu- 
reau of Investigation, consideration was given to whether they should be brought 
to trial before a Military Commission. The first question, naturally, was 
whether the facts fell within the interdiction of the Milligan case. As might 
be expected, there was no complete unanimity of opinion on this subject, but it 
was finally determined that trial by Military Commission was the proper course.’ 

124] Stat. 794 (1920), 10 U. S. C. 1509 (1940): “President may prescribe 
rules.—The President may, by regulations, which he may modify from time to 
time, prescribe the procedure, including modes of proof, in cases before courts- 
martial, courts of inquiry, military commissions, and other military tribunals, 
which regulations shall, insofar as he shall deem practicable, apply the rules of 
evidence generally recognized in the trial of criminal cases in the district courts 
of the United States: Provided, That nothing contrary to or inconsistent with 
these artices shall be so prescribed : Provided further, That all rules made in 
pursuance of this article shall be laid before the Congress annually.” 
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The Military Commission shall meet in Washington, D. C., on 
July 8th, 1942, or as soon thereafter as is practicable, to try for 
offenses against the Jaw of war and the Articles of War, the 
following persons: 


Ernest Peter Burger 
George John Dasch 
Herbert Hans Haupt 
Henry Harm Heinck 
Edward John Kerling 
Hermann Otto Neubauer 
Richard Quirin 

Werner Thiel 


The Commission shall have power to and shall, as occasion 
requires, make such rules for the conduct of the proceeding, con- 
sistent with the powers of military commissions under the Articles 
of War, as it shall deem necessary for a full and fair trial of the 
matters before it. Such evidence shall be admitted as would, in 
the opinion of the President of the Commission, have probative 
value to a reasonable man. The concurrence of at least two-thirds 
of the members of the Commission present shall be necessary for 
a conviction or sentence. The record of the trial, including any 
judgment or sentence, shall be transmitted directly to me for 
my action thereon. 

FRANKLIN D. ROOSEVELT. 
THe Wuite House 
July 2, 1942.%* 


Appointment of a military commission met with gen- 
eral approval. If Burger and Haupt, the two naturalized 
citizens, had been tried civilly for treason, two overt wit- 
nesses would have been required.* The military com- 
mission could impose the death sentence, whereas a civil 
conviction for sabotage would entail a maximum of thirty 
years."° Further, the military commission could accept 
such evidence “as would . . . have probative value to a 
reasonable man,” whereas a civil trial would have attend- 
ant upon it all the delays and exclusionary rules of evi- 
dence we consider necessary when a case is argued to a 
jury.” 

On the same day, by almost the same act, Franklin 





137 Fep. Rec. 5103 (1942). 

14 Unitep States Constitution, Article III, Section 3, Clause 1. 
15 40 Stat. 534 (1918), 50 U. S. C. 102 (1940). 

16 See note 69, infra, 
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Delano Roosevelt, as President of the United States, 
closed the civil courts to the saboteurs: 













































PROCLAMATION 2561 


Denying Certain Enemies Access to the Courts of the 
United States 


By the President of the United States of America 
A Proclamation 


Wuereas the safety of the United States demands that all 
enemies who have entered upon the territory of the United States 
as part of an invasion or predatory incursion, or who have 
entered in order to commit sabotage, espionage or other hostile 
or warlike acts, should be promptly tried in accordance with the 
law of war: 


Now, THererore, I, FRANKLIN D. Roosevett, President of 
the United States of America and Commander in Chief of the 
Army and Navy of the United States, by virtue of the authority 
vested in me by the Constitution and statutes of the United 
States, do hereby proclaim that all persons who are subjects, citi- 
zens or residents of any nation at war with the United States 
or who give obedience to or act under the direction of any such 
nation, and who during time of war enter or attempt to enter the 
United States or any territory or possession thereof, through 
coastal or boundary defenses, and are charged with committing 
or attempting or preparing to commit sabotage, espionage, hostile 
or warlike acts, or violations of the law of war, shall be subject 
to the law of war and to the jurisdiction of military tribunals; 
and that such persons shall not be privileged to seek any such 
remedy or proceeding sought on their behalf, in the courts of the 
United States, or its States, territories, and possessions, except 
under such regulations as the Attorney General, with the ap- 
proval of the Secretary of War, may from time to time prescribe. 

In Witness WHEREOF I have hereunto set my hand and 
caused the seal of the United States of America to be affixed. 

Done at the City of Washington this 2d day of July, in the 
year of our Lord nineteen hundred and forty-two, and of the 
independence of the United States of America the one hundred 
and sixty-sixth. 

FRANKLIN D. ROOSEVELT. 
By the President : 
CorpDELL HULL, 
Secretary of State.’” 


By specifying that access to the courts should be denied 
to those “who give obedience to or act under the direction 
of any such nation [at war with the United States], and 


117 Fep. Rec. 5101 (1942). 
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who during time of war enter or attempt to enter . . .,” 
the President’s proclamation brought the two naturalized 
Germans, Ernest Peter Burger and Herbert Hans Haupt, 
into the same category as the other six Nazi agents, and as- 


sured their being brought to trial before the military 
tribunal. 


After capture, the eight saboteurs had been confined in 
New York by the F. B. I. On July 3, Francis Biddle, 
Attorney General of the United States, ordered J. Edgar 
Hoover to “turn over the custody and control” of the 
eight men to the Secretary of War, Henry L. Stimson. 
On the same day, Secretary of War Stimson, through the 
Adjutant General, Major General J. A. Ulio, directed 
Brigadier General Albert L. Cox, U. S. A., Provost 
Marshal of the Military District of Washington, to “re- 
ceive and keep in custody” until further orders “prisoners 
to be tried before a military commission.” ‘The prisoners 
were thereupon confined in separate cells in a special wing 
of the District Jail in Washington, D. C. 

Each of the eight Nazis was on July 3 served with the 
charges and specifications, executed under oath by Colonel 
H. Granville Munson as accuser, and subscribed and 
sworn to by him before Major General Myron C. Cramer, 
the Judge Advocate General of the Army. 

Colonels Dowell and Royall, appointed as defense 
counsel, reported for duty on the night of July 3. They 
studied the President’s Proclamation and Order, and 
concluded that there was a “serious question as to the 
constitutionality and validity of the Order and Procla- 
mation.” ** 

Defense counsel must have been in a quandary at this 
point. The President’s Order had declared: 


. . . The defense counsel shall be Colonel Cassius M. Dowell 
and Colonel Kenneth Royall.?® 





18 Brief in Support of Petitions, p. 9. 
19 President’s Order of July 2, 1942, 7 Fep. Rec. 5103 (1942), supra. 
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The President’s Proclamation, on the other hand, had 
declared: 


. that such persons shall not be privileged to seek any 
remedy or maintain any proceeding, directly or indirectly, or to 
have any such remedy or proceeding sought on their behalf, in 
the courts of the United States... .”° 

How to resolve this contradiction? The Proclamation 
precluded defense counsel’s instituting any remedy or 
maintaining any proceeding in the civil courts. But the 
Order declared that they were “defense counsel.” Now, 
what is meant by defense counsel? The Manual for 
Courts-Martial says: 


An officer, or other military person, acting as individual coun- 
sel for the accused, before a general or special court-martial, 
will perform such duties as usually devolve upon the counsel for 
a defendant before civil courts in a criminal case. He will guard 
the interests of the accused by all honorable and legitimate means 
known to the law. It is his duty to undertake the defense regard- 
less of his personal opinion as to the guilt of the accused; to dis- 
close to the accused any interest he may have in or in connection 
with the case which might influence the accused in the selection 
of counsel; to represent the accused with undivided fidelity, and 
not to divulge his secrets or confidence. . . .** 

This larger definition of the duties of defense counsel 
must have weighed on their minds and finally determined 
them on their course. They were anxious to petition 
immediately for writs of habeas corpus, but various mat- 
ters including the necessity for preparedness to appear 
before the Military Commission called to meet July 8 
or shortly thereafter prevented their petitioning for writs 
at that time.” 

The charge sheet served on each of the defendants and 
on defense counsel gave the four offenses with which the 


eight saboteurs were charged: 
Charge I: Violation of the Law of War.** 


20 President’s Proclamation of July 2, 1942, 7 Fep. Rec. 5101 (1942), supra. 
21 Paragraph 45b, A MANUAL For Courts-MartiAL, U. S. Army, 1928 (1936). 
22 Brief in Support of Petitions, p. 9. 

23 RuLEs oF LAND WARFARE, War Department Basic Field Manual FM 27-10 
1940 


“Paragraph 348. Hostilities committed by individuals not of armed forces.— 
Persons who take up arms and commit hostilities without having complied with 
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Charge II: Violation of the 81st Article of War.** 
Charge III: Violation of the 82nd Article of War.** 
Charge IV: Conspiring to Commit All of the Above Acts. 


These charges were appropriately supported by speci- 
fications.” 


the conditions prescribed by the laws oi war for recognition as belligerents are, 
when captured by the injured party, liable to punishment as war crminals. 

“Paragraph 351. Unauthorized belligerents—Men and bodies of men, who, 
without being lawful belligerents as defined in paragraph 9, nevertheless commit 
hostile acts of any kind, are not entitled to the privileges of combatants. If cap- 
tured, they have no right to be treated as prisoners of war. They may not, 
however, after being captured, be summarily put to death or otherwise pun- 
ished, but may be brought to trial before a military commission or other tri- 
bunal, which may sentence them to death or such other punishment as it may 
consider proper. 

“Paragraph 352. Armed prowlers.—Armed prowlers, by whatever names 
they may be called, or persons of the enemy territory who steal within the lines 
of the hostile army for the purpose of robbing, killing, or of destroying bridges, 
roads, or canals, or of robbing or destroying the mail, or of cutting the telegraph 
wires, are not entitled to be treated as prisoners of war. 

“Paragraph 9. Lawful belligerents.—a. Armics, militia, and volunteer corps.-— 
The laws, rights, and duties of war apply not only to armies, but also to militia 
and volunteer corps fulfilling the following conditions : 

“1. To be commanded by a person responsible for his subordinates ; 

“2. To have a fixed distinctive emblem recognizable at a distance; 

“3. To carry arms openly; and 

“4. To conduct their operations in accordance with the laws and usages of 
war. In countries where militia or volunteer corps constitute the army, or form 
part of it, they are included under the denomination ‘army’.” (Annex to Hague 
Convention No. IV of October 18, 1907, 36 Stat. 2439, article 1.) 


* ~ * * * * * * * * % * % 


“c. Combatants and noncombatants.—The armed forces of the belligerent par- 
ties may consist of combatants and noncombatants. In the case of capture by 
the enemy, both have a right to be treated as prisoners of war.” (Annex to 
Hague Convention No. IV of October 18, 1907, 36 Stat. 2439, article 3.) 

24 41 Stat. 804 (1920), 10 U. S. C. 1553 (1940): “Relieving, corresponding 
with, or aiding the enemy.—Whosoever relieves or attempts to relieve the enemy 
with arms, ammunition, supplies, money, or other thing, or knowingly harbors 
or protects or holds correspondence with or gives intelligence to the enemy, 
either directly or indirectly, shall suffer death or such other punishment as a 
court-martial or military commission may direct.” 

25 41 Stat. 804 (1920), 10 U. S. C. 1554 (1940): “Spies—Any person who in 
time of war shall be found lurking or acting as a spy in or about any of the 
fortifications, posts, quarters, or encampments of any of the armies of the United 
States, or elsewhere, shall be tried by a general court martial or by a military 
commission, and shall, on conviction thereof, suffer death.” 


26“Charge I: Violation of the Law of War 


“Specification 1. In that, during the month of June 1942, the prisoners, 
Ernest Peter Burger, George John Dasch, Herbert Haupt, Heinrich Harm 
Heinck, Edward John Kerling, Hermann Neubauer, Richard Quirin, and Werner 
Thiel, being enemies of the United States and acting for and on behalf of the 
German Reich, a belligerent enemy nation, secretly and covertly passed, in 
civilian dress, contrary to the law of war, through the military and naval lines 
and defenses of the United States, along the Atlantic Coast, and went behind 
such lines and defenses in civilian dress within zones of military operations and 
elsewhere, for the purpose of committing acts of sabotage, espionage and other 
hostile acts, and, in particular, to destroy certain war industries, war utilities and 
war materials within the United States. 
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In conformity with the President’s Order, the military 
commission convened on July 8. Promptly at 10 A. M. 
this nation started a trial for eight men sent here by an 
enemy which would have substituted tyranny for legal 


“Specification 2. In that, during the month of June 1942, the prisoners, Er- 
nest Peter Burger, George John Dasch, Herbert Haupt, Heinrich Harm Heinck, 
Edward John Kerling, Hermann Neubauer, Richard Quirin, and Werner Thiel, 
being enemies of the United States and acting for and on behalf of the German 
Reich, a belligerent enemy nation, appeared, contrary to the law of war, behind 
the military and naval defenses and lines of the United States, within the zones 
of military operations and elsewhere, for the purpose of committing or attempt- 
ing to commit sabotage, espionage, and other hostile acts, without being in the 
uniform of the armed forces of the German Reich, and planned and attempted to 
destroy and sabotage war industries, war utilities and war materials within the 
United States, and assembled together within the United States explosives, 
money and other supplies in order to accomplish said purposes. 


“Charge II: Violation of the 81st Article of War 


“Specification: In that, during the month of June 1942, the prisoners, Er- 
nest Peter Burger, George John Dasch, Herbert Haupt, Heinrich Harm Heinck, 
Edward John Kerling, Hermann Neubauer, Richard Quirin, and Werner Thiel, 
being enemies of the United States and acting for and on behalf of the German 
Reich, a belligerent enemy nation, and without being in the uniform of the armed 
forces of that nation, relieved or attempted to relieve enemies of the United 
States with arms, ammunition, supplies, money and other things, and knowingly 
harbored, protected and held correspondence with and gave intelligence to ene- 
mies of the United States by entering the territorial limits of the United States, 
in the company of other enemies of the United States, with explosives, money 
and other supplies with which they relieved each other and relieved the German 
Reich, for the purpose of destroying and sabotaging war industries, transporta- 
tion facilities or war materials of the United States, and by harboring, com- 
municating with, and giving intelligence to each other and to other enemies of 
the United States in the course of such activities. 


“Charge III: Violation of the 82nd Article of War 


“Specification: In that, during the month of June 1942, the prisoners, Er- 
nest Peter Burger, George John Dasch, Herbert Haupt, Heinrich Harm Heinck, 
Edward John Kerling, Hermann Neubauer, Richard Quirin, and Werner Thiel, 
being enemies of the United States and acting for and on behalf of the German 
Reich, a belligerent enemy nation, were, in time of war, found lurking or acting 
as spies in or about the fortifications, posts and encampments of the armies of 
the United States and elsewhere, and secretly and covertly passed through the 
military and naval lines and defenses of the United States, along the Atlantic 
Coast, and went about, through and behind said lines and defenses and about the 
fortifications, posts and encampments of the armies of the United States, in zones 
of military operations and elsewhere, disguised in civilian clothes and under 
false names, for the purpose of committing sabotage and other hostile acts 
against the United States, and for the purpose of committing intelligence relat- 
ing to such sabotage and other hostile acts to each other, to the German Reich, 
and to other enemies of the United States, during the course of such activities 
and thereafter. 


“Charge IV: Conspiracy to Commit All of the Above Acts 

“Specification: In that, during the year 1942, the prisoners, Ernest Peter 
Burger, George John Dasch, Herbert Haupt, Heinrich Harm Heinck, Edward 
John Kerling, Hermann Neubauer, Richard Quirin, and Werner Thiel, being 
enemies of the United States and acting for and on behalf of the German Reich, 
a belligerent enemy nation, did plot, plan, and conspire with each other, with 
the German Reich, and with other enemies of the United States, to commit each 
and every one of the above-enumerated charges and specifications.” 
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process and arbitrary sentence for full hearing. The de- 
fendants had been served with charges and specifications; 
Major General Frank R. McCoy, President of the Com- 
mission, announced that the defendants would be con- 
fronted with their accusers, and would be present through- 
out all proceedings before the commission. This was in 
accordance with immemorial Anglo-Saxon justice, a 
startling contrast to Nazi “justice” wherein human beings 
have been executed without being confronted by their 
accusers, and without being present at the trial or indeed 
without being charged with any crime at all but rather 
merely as examples to others solely because the real crim- 
inals had not been captured. 


The only persons permitted in the courtroom were the 
defendants and their guards, counsel for the prosecution 
and their assistants (Attorney General Francis Biddle; 
Major General Myron C. Cramer, the Judge Advocate 
General; Colonel F. Granville Munson; Colonel John 
M. Weir; Colonel Erwin M. Treusch; Major William 
T. Thurman; Oscar Cox, Assistant Solicitor General; 
James H. Rowe, Assistant to the Attorney General; 
George T. Washington and Lloyd N. Cutter, Department 
of Justice; J. Edgar Hoover, Director, F. B. I.; J. Con- 
nelley, D. M. Ladd, Thomas J. Donegan, Clyde A. Tol- 
son, W. R. Glavin and C. J. Nelson of the F. B. I.), coun- 
sel for the defendants and their assistants (Colonel Cassius 
M. Dowell, Colonel Kenneth Royall, Colonel Carl M. 
Ristine,” Major Lauson H. Stone,” and Captain William 


27 Colonel Ristine was designated to act for Dasch shortly before the trial 
before the Commission began. Colonel Ristine suggested that he had been 
designated because “a conflict of interest” had developed among the eight Ger- 
mans. Speculation was rife that Dasch had given a full confession instrumental 
in capture and prosecution of the others. The Washington Post, July 16, 1942. 
Credence was afforded this view by the fact that Dasch was spared the death 
penalty. See note 9, supra. 


28 Major (now Lieutenant Colonel) Stone is the son of Harlan Fiske Stone, 
Chief Justice of the Supreme Court. When seven of the eight saboteurs filed 
their petitions for writs of habeas corpus in the Supreme Court, Chief Justice 
Stone offered to withdraw, but remained on the bench when assured that his 
son had not been active in the habeas corpus proceeding. Vide infra. 


2 
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Hummel), officers of the F. B. I. in charge of the prosecu- 
tion’s exhibits, and the official court reporter. 

“The sessions will be closed,” General McCoy also an- 
nounced, “necessarily so, due to the nature of the testi- 
mony, which involves the security of the United States and 
the lives of its soldiers, sailors and citizens.” The wit- 
nesses and all other persons present in the courtroom, ex- 
cept the prisoners, were placed under oath not to divulge 
any of the proceedings without authorization.” 

The trial was conducted in the Department of Justice 
building, located between Washington’s historic Constitu- 
tion and Pennsylvania Avenues. The courtroom was a 
fifth floor assembly room of the F. B. I., with corridors cut 
off and glass blackened. The actual events at the trial are 
secret. What evidence was introduced, what witnesses 
testified, what colloquies occurred—almost all this in- 
formation is unavailable. The records have not been made 
public, and the mouths of those who do have knowledge 


of the proceedings have been sealed by direction. The 
witnesses and all other persons present in the courtroom, 
with the exception of the defendants themselves, were 
placed under oath not to reveal any part of the proceed- 
ings unless and until permitted by competent authority. 





2% The Lincoln conspiracy trial was originally to be held in secrecy, but public 
clamor resulted in open hearings. Lincoln had been assassinated on April 14, 
1865. On the same night an attempt was made on the life of Secretary of State 
William H. Seward. Evidence shortly turned up of a careful plot to assassinate 
other officials as well as the President. John Wilkes Booth was killed in at- 
tempting escape, but eight of his fellow conspirators were brought to bar. On 
May 6, President Andrew Jackson designated Major General David Hunter. 
president, Major General Lew Wallace, and seven other high-ranking officers, 
as a military commission to try the eight prisoners—David E. Herold, George 
A. Atzerodt, Lewis Payne, Michael O’Laughlin, Edward Spangler, Samuel Ar- 
nold, Mary E. Surratt, and Samuel Mudd. S. O. No. 211, War Dept., 1865. 
Herold, Atzerodt, Payne and Mrs. Surratt were hanged. (Mrs. Surratt petitioned 
for a writ of habeas corpus to one of the District of Columbia Supreme Court 
Justices who issued it to Major General W. S. Hancock. General Hancock de- 
clined to produce the body because President Johnson had especially suspended 
the writ. The Court yielded to the suspension of the writ.) Mudd, O’Laughlin, 
and Arnold were sentenced to life imprisonment; and Spangler to six years at 
hard labor in the Albany, New York penitentiary, which was subsequently 
changed to the dreary Dry Tortugas federal prison off Florida. (Mudd’s sen- 
tence was sustained by the United States District Court for the Southern Dis- 
trict of Florida. Ex parte Mudd, syllabus, Fed. Cas. No. 9899 (S. D. Fla. 
1868).) G. C. M. O. 365 of 1865; Pirman, THE ASSASSINATION OF PRESIDENT 
LINCOLN AND THE TRIAL OF THE CONSPIRATORS (1865). 
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Violation of this oath would constitute contempt. It may 
be inferred, however, that the prosecution offered evi- 
dence to substantiate its charges as amplified in the speci- 
fications. Witnesses were observed entering and leaving 
the courtroom. The newspapers were able to get some 
details. Other information, too, may be had from the 
briefs of both sides on the petitions for the writs of habeas 
corpus, the opinion of the Supreme Court, and the re- 
leases of the authorities who permitted to be known what 
they considered would not be detrimental to the interests 
of a nation at war. 


Two black prison vans with a heavy police and military 
escort, including nine motorcycle policemen and three 
military transport cars filled with soldiers manning ma- 
chine guns, brought the prisoners to the courtroom, and 
the trial was begun. At the start of the trial, there arose 
the question of single or joint trial. Biddle and General 
Cramer proposed to try the defendants one by one. 
Colonels Dowell and Royall feared that prior hearings 
would prejudice the members of the Commission against 
subsequent defendants. A joint trial of all eight was 
therefore decided upon.” 


Defense counsel sought to exercise a peremptory chal- 
lenge of a specific member of the Commission, relying on 
Article of War 18, which provides in part: “Each side 
shall be entitled to one peremptory challenge.” However, 
the prosecution maintained that the right to a peremptory 
challenge exists only in event of trial by court-martial, 
and not by military commission.” ‘This challenge was 


30 The Washington Post, July 9, 1942. 

31 A, W. 18 occurs in chapter II, which is entitled “Courts-Martial”. How- 
ever, military commissions are usually conducted in the same manner as are 
courts-martial MANUAL FoR CourTS-MARTIAL, 2. “In the absence of 
any statute or regulations governing the proceedings of military commissions, 
the same are commonly conducted according to the rules and forms governing 
courts-martial.” WuintHrop, Minitary LAw AND PRrEcEDENTS (1920) 841. 
“. , , their [military commissions’] proceedings . . . will not be rendered 
illegal by the omission of details required upon trial by courts-martial, such, for 


example as . . . the affording the accused an opportunity of challenge. , [Gen- 
eral Orders No. 257 of 1863 cited.] /bid. 
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denied, and the Commission as estabished by the Presi- 
dent proceeded on the case. 


General McCoy had originally declared, “There will 
be no announcements.” After the matter had been argued 
before President Roosevelt by Secretary of War Henry 
L. Stimson in favor of secrecy, and by Elmer Davis, di- 
rector of the then four-week-old Office of War Infor- 
mation in favor of “reasonable publicity,” a policy of re- 
laxation of the secrecy rule was adopted. Henceforth 
carefully phrased communiques were released on the 
progress of the trial.* 


The first day’s morning session was spent in the dis- 
position of preliminary procedural motions made by 
counsel for both sides. By the end of the second day, 
seven witnesses had appeared for the prosecution, with 
opportunity afforded the defense for cross-examination. 
On the third day the Commission allowed the United 
States Army Signal Corps to take photographs and silent 


32. N. Y. Times, July 9, 1942. Elmer Davis portrayed the problem very clearly 
in an address, “How Much Should We Teil the Enemy?” An excerpt of that 
address may be quoted as revelatory of Davis’ views: 

“A free people has a right to know just as much as possible about the prog- 
ress of a war it is fighting. The only limitation on that right is that in giving 
information to our own people, we should not also give information to the enemy 
which will endanger the lives of American soldiers and sailors, or perhaps en- 
danger our prospect of victory.” 3 Vicrory No. 48, p. 4 (Dec. 1, 1942). 

In one of his columns, David Lawrence wrote: 

“  . . It is regrettable that the trial was permitted to be held in the Depart- 
ment of Justice Building—the headquarters of a civilian agency. This tended 
only to confuse the issue and mislead the press into thinking it was a quasi- 
civilian proceeding and as such entitled to coverage by at least two or three or 
even one on their behalf. 

“. . . But the spy trial is not a quasi-civilian affair. It is a summary pro- 
ceeding under military law and the press has no more right to hear or be pres- 
ent at that kind of a military trial than it has to be present at court-martial 
proceedings which go on all the time inside the army camps when enlisted per- 
sonnel are charged with derelictions of duty. If a sentry falls alseep while on 
duty and is hauled before a military tribunal and ordered shot, the trial is not 
a public affair though the proceedings can be made public or the sentence com- 
muted by the President when the case reaches him. 

“There are dozens of reasons for absolute secrecy even apart from the neces- 
sity to conform to military precedent. One, of course, is that the testimony and 
methods of gathering the information must be suppressed so other saboteurs 
now roaming the country shall not know how steps are taken to apprehend such 
enemies. Likewise it is essential that any knowledge about witnesses or their 
background should be withheld so that reprisals may not be inflicted upon them 
by Nazi agents.” Closed Trial of Nazi Spies Held Right, The Washington 
Star, July 13, 1942. 
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motion pictures of the trial scene. The photographers 
gone, the trial proceeded. ‘Testimony and cross-exami- 
nation of an F. B. I. agent and the reading of documents 
occupied most of that day and the next morning. Another 
F. B. I. agent was placed on the stand for direct examina- 
tion until the noon recess, at which time the Commission 
remained in the courtroom while reporters were permitted 
to inspect the courtroom. After the noon recess the F. B. I. 
agent continued on the stand. After him “certain other 
Government witnesses” testified and were subjected to 
cross-examination, and “certain F. B. I. agents” were ex- 
amined. 

At the close of the July 14 session, the sixth day of actual 
trial, the President of the Military Commission an- 
nounced : 

... Thus far in the proceedings a large number of prosecu- 
tion exhibits, including explosives, clothing, shovels and docu- 
ments have been identified and introduced in evidence. There 
has been presented to the Commission and accepted in evidence 
much information of a military nature the disclosure of which at 
this time would not be in the interest of the United States. The 
defense has been permitted fully to cross-examine all Government 
witnesses. The procedure followed by the Commission has been 
in general that followed by Military Courts.** 

For the next few days the trial consisted principally of 
reading of statements and the cross-examination by the 
defense of the persons who identified the statements. 

The prosecution on July 17 completed its case against 
the Long Island group, and that afternoon began its case 
against the Florida group. Photographs of explosives, 
abrasives, clothing, and other items found on the Florida 
beach were introduced. The next days were consumed 
with the testimony and cross-examination of F. B. I. agents 
regarding clothing, money, and other articles belonging 
to members of the Florida group. The prosecution for- 
mally rested its case against all eight saboteurs on July 20, 
the eleventh actual day of trial, at2:36 P.M. Argument 


33 Office of War Information Release 110, July 14, 1942. 
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upon various defense motions occupied the remainder of 
that day and most of the next morning. 

The defense opened by placing one of the defendants 
on the stand. One by one all eight defendants and various 
supporting witnesses testified. On Monday, July 27, the 
sixteenth actual day of trial “ the defense completed pres- 
entation of its case, and rested. The prosecution also 
rested. 

With the trial completed except for final argument, a 
recess until Friday, July 31, was granted to permit the 
defendants to file for petitions for writs of habeas corpus. 
Colonels Dowell and Royall, as stated above, saw it as 
their duty to their clients to seek to petition for writs of 
habeas corpus although the Proclamation in terms denied 
access to the civil courts. While conducting the trial be- 
fore the Military Commission, they were preparing the 
papers and brief for the writ. 

On July 28, 1942, seven of the eight defendants pre- 
sented petitions for writ of habeas corpus to Justice James 
W. Morris, United States District Judge for the District 
of Columbia, and in writing asked leave to file the peti- 
tions. Justice Morris denied the application to file the peti- 
tions. The petitioiers thereupon filed for certiorari in 
the Supreme Court, which met in special term on July 29. 
Petitioners claimed that jurisdiction was conferred on the 
Supreme Court under Article III of the Constitution, 
and 28 U. S.C. 451." 


PETITIONERS’ CONTENTIONS 


The brief in support of the petitions for writ of habeas 
corpus submitted in the Supreme Court averred the ques- 
tions presented to be: 


1. May the Petitioners (six of whom are alien enemies) main- 
tain this proceeding for Writ of Habeas Corpus? 
2. If so, are the Petitioners unlawfully restrained of their liberty ? 


34 At request of counsel no session had been held on July 23. 

35 Dasch did not join in the petitions for the writ of habeas corpus. See 
note 9, supra. 

36 36 Stat. 1167 (1911), 28 U. S. C. 451 (1940): “The Supreme Court and 
the circuit and district courts shall have power to issue writs of habeas corpus.” 
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In its statement of the facts, the brief of the petitioners 
declared, “At the time of their arrest, they had committed 
no acts of sabotage, had taken no steps toward sabotage and 
had made no definite plans as to time and place of com- 
mitting any sabotage. The petitioners testified they did 
not intend to commit any acts of sabotage.” All denied 
their guilt. 

The petitioners submitted five propositions: 


First, the petitioners, including the aliens, are entitled to main- 
tain this present proceeding. 

Second, the President’s Proclamation, which assumes to deny 
the right of the petitioners to maintain this proceeding, is uncon- 
stitutional and invalid. 

Third, the President’s Order, which assumes to appoint the 
alleged Military Commission, is unconstitutional and invalid. 

Fourth, the President’s Order, relating to the alleged Military 
Commission, is contrary to statute and, therefore, illegal and 
invalid. 

Fifth, the petitioners are entitled to be tried by the civil courts 
for any offenses which they may have committed. 


The argument in support of the five propositions was 
presented under ten headings. 

Petitioner Haupt was the only one of the seven who had 
any shadow of a claim to consideration as a citizen. Haupt 
when 5 years of age had been brought to this country by 
his parents, who became naturalized during his minority. 
In 1941 Haupt, then 21, traveled a devious route to 
Germany — maintaining throughout this trip to be an 
American citizen. At no time, according to the brief, 
was this citizenship renounced. He did not join the 
German Army. He had “at all times intended to return 
to America.” And, further, “he never had any intention 
to commit a crime against the United States and is not 
guilty of such crime.” The statutory law on the subject 
of expatriation *’ enumerates conditions under which citi- 


3754 Stat. 1168 (1940), 8 U. S. C. 801 (1940): 

“A person who is a national of the United States, whether by birth or natu- 
ralization, shall lose his nationality by: . . . 

“(b) Taking an oath or making an affirmation or other formal declaration 
of allegiance to a foreign state; or 

“(c) Entering, or serving in, the armed forces of a foreign state unless ex- 
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zenship is lost, none of which conditions was satisfied. 
Hence, the petitioner was entitled to the presumption of 
his American citizenship.” 

As to the right of enemy aliens to institute habeas corpus 
proceedings, the brief admitted there has been some con- 
flict among authorities. There is reputable authority, 
however, for granting enemy aliens the same rights as 
citizens, in the absence of a statute or valid Executive 
Proclamation to the contrary. (The petitioners con- 
tended the President’s Proclamation to be invalid.) Cer- 
tain English decisions, apparently contra, are really 
distinguishable, for there the right to enter courts was 
limited to “subjects”; and we have no counterpart of 
“subject.” Further, cases under the Trading with the 
Enemy Act” are not applicable, for the statute is express- 
ly restricted to personal rights arising out of commercial 


pressly authorized by the laws of the United States, if he has or acquires the 
nationality of such foreign state; or 

“(d) Accepting, or performing the duties of, any office, post, or employment 
under the government of a foreign state or political subdivision thereof for 
which only nationals of such state are eligible; or 

“(e) Voting in a political election in a foreign state or participating in an 
election or plebiscite to determine the sovereignty over foreign territory; or 

“(f) Making a formal renunciation of nationality before a diplomatic or con- 
sular officer of the United States in a foreign state, in such form as may be pre- 
scribed by the Secretary of State; or 

“(g) Deserting the military or naval service of the United States in time of 
war, provided he is convicted thereof by a court-martial; or 

“(h) Committing any act of treason against, or attempting by force to over- 
throw or bearing arms against the United States, provided he is convicted 
thereof by a court-martial or by a court of competent jurisdiction.” 

382 Am. Jur., Aliens, § 181 seq. was cited on the presumption. 

39 40 Stat. 411 (1917), 50 U. S. C. App. (1940): 

“§ 2. (2) Any individual, partnership, or other body of individuals of any na- 
tionality, resident within the territory (including that occupied by the military 
and naval forces) of any nation with which the United States is at war, or resi- 
dent outside the United States and doing business within such territory, and 
any corporation incorporated within such territory of any nation with which 
the United States is at war or incorporated within any country other than the 
United States and doing business within such territory. . . 

“Fr. ter. . . Nothing in this act shall be deemed to authorize the prosecu- 
tion of any suit or action at law or in equity in any court within the United 
States by an enemy or ally of enemy prior to the end of the war, except as 
provided in section ten hereof (section 10 of this appendix) : Provided, how- 
ever, That an enemy or ally of enemy licensed to do business under this act may 
prosecute and maintain any such suit or action so far as the same arises solely 
out of the business transacted within the United States under such license and 
so long as such license remains in full force and effect: And provided further, 
That an enemy or ally of enemy may defend by counsel any suit in equity or 
action at law which may be brought against him.” 
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transactions or the ownership of property. On the other 
hand Ex parte Milligan® may be cited for the contention 
that habeas corpus may be sought by enemy aliens. Dis- 
cussing the Ex parte Milligan decision, Attorney General 
T. W. Gregory declared: 

Milligan was a citizen of the U. S. But the provisions of the 
Constitution upon which the decision was based are not limited 
to citizens; they apply to citizens and aliens alike.*! 

The President’s Proclamation, the petitioners con- 
tended, was unconstitutional, being in conflict with the 
Constitution,” and without support of statutory au- 
thority. The provisions relating to internment of enemy 
aliens ** are not to be extended beyond the statute so as to 
prevent petition for a writ of habeas corpus by an alien 
enemy. Indeed, a court will investigate the case and not 
discharge for lack of jurisdiction.* 

The petitioners challenged the jurisdiction of a military 
commission over the offenses charged. The spy charge is 
based on A. W. 82.*° The Constitution, they contended, 
restricts jurisdiction of military tribunals to “land and 
naval forces.” ** As statutes must be read in the light of 
the Constitution, A. W. 82 can apply only to offenses 
committed in connection with actual military operations 
or on or near military fortifications, encampments, or in- 
stallations. A. W. 82 employs the word “elsewhere,” 
but the official interpretation restricts this to the zone of 
operations.” The Manual for Courts-Martial indicates 

404 Wall. 2, 18 L. ed. 281 (U. S. 1866). 

#1 31 Op. Att’y. Gen. 356, 361 (1918). 

42 Unitep States Constitution, Article I, sec. 9, cl. 2: “The privilege of 
the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Re- 
bellion or Invasion the public safety may require it.” 

43 40 Stat. 531 (1918), 50 U. S. C. 21 (1940). 

44 Ex parte Risse, 257 Fed. 102 (S. D. N. Y. 1919). 

45 Supra note 25. 

46 Amendment 5 provides an exception for “cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of War or public dan- 
ger.” Article I, sec. 8, cl. 14, gives Congress the power “to makes Rules for the 
Government and Regulation of the land and naval forces.” 

47 “The phrase ‘or elsewhere’, as here employed has been held not to justify 
trial by military tribunals of ‘persons charged with acts or offenses committed 


outside of the field of military operations or territory under martial law or 
other peculiarly military territory, except members of the military or naval 








154 THE GEORGE WASHINGTON LAW REVIEW 


that to prove a charge under A. W. 82 there must be in- 
cluded evidence “that he was obtaining or endeavoring to 
obtain information with intent to communicate the same 
to the enemy.” “ Criminal law distinguishes between a 
preparation, which is ordinarily no offense, and an at- 
tempt, which is itself an offense. The Manual supports 
this distinction: “mere preparation to do a criminal act 
does not constitute an attempt to commit a crime.” “ The 
charge failed to allege and no facts were shown of an 
endeavor to obtain military information. Further, no 
acts were shown to have been committed near military 
fortifications or at any point within a zone of operations. 
The André case,” sometimes cited as contra, is now con- 
sidered to have been improperly decided.” 

The same logic applying to the nonjurisdiction over 
A. W. 82 applies to the charge of violation of A. W. 81.” 
The petitioners were arrested by civil authorities, and the 
offenses being defined by specific statutes,” the military 
cannot oust them. 

The charge of violation of the law of war fails, the 
petitioners declared, because there is no common law 
crime against the United States ™ and in the published 
Rules of Land Warfare there is no offense such as charged. 
The first charge, which no more than included offenses 
forces or those immediately attached to the forces, such as camp followers.’ 
(Ops. Atty. Gen. U. S., vol. 31, pp. 356, 361.) Persons charged with espionage 
committed in the United States, outside military jurisdiction, are nevertheless 
liable to trial and punishment by the civil courts under the espionage laws 
(United States Code, title 50, ch. IV).” Runes of LAND WARFARE, para- 
graph 204. 

48 Par. 142. 


#9 Par. 152. 


50 Proceedings of a Board of General Officers Respecting Major John André, 
September 29, 1780, Philadelphia (1780). 

51 Citing 2 WHEATON, INTERNATIONAL Law (6th ed. 1929) 776; 2 OprEn- 
HEIM, INTERNATIONAL Law (1905 ed.) 161; Hatueck, INTERNATIONAL LAW 
(3rd ed. 1893) 573. 

52 Supra note 24. 


53 35 Stat. 1088 (1909), 18 U. S.C. 1 (1940); 50 U. S. C. 31-32, 101-106 
(1940). The brief pointed out the distinction between “spying” as used in A. W. 
82 and “espionage” as defined in the statutes. The latter offense is committed 
outside the zone of operations. RULES oF LAND WARFARE, par 204. 


54 Citing 11 Am. Jur., Common Law, § 5. 








THE SABOTEUR TRIAL 155 


of sabotage and espionage, and the fourth charge of con- 
spiracy, are expressly covered by statutes.” 

The petitioners averred that no act of sabotage had been 
committed; that no attempt (as contrasted with prepa- 
ration) had been committed; that no alleged act had been 
within a zone of military operations; that the civil courts 
were functioning; that a military commission could not 
be given complete right to determine jurisdiction, for 
here there would be no right of review, and the only way 
the question could be raised is by writ of habeas corpus. 

The petitioners also challenged the jurisdiction of the 
Military Commission over the persons. A. W. 2 * defines 
the persons subject to military law. A. W. 81 and 82 are 
the only Articles of War which encompass individuals not 
included in A. W. 2, but even in A. W. 81 and 82 the acts 
must have been committed in a theater of operations. 
Otherwise any civil person would be snared into this all- 


55 50 U. S. C. 31-42, 101-106 (1940); 10 U. S. C. 88 (1940). 

56 41 Stat. 787 (1920), 10 U. S. C. 1473: “Persons subject to military law.— 
The following persons are subject to these articles and shall be understood as 
included in the term ‘any person subject to military law’, or ‘persons subject to 
military law’, whenever used in these articles: Provided, That nothing contained 
in this Act, except as specifically provided in article 2, subparagraph (c), shall 
be construed to apply to any person under the United States naval jurisdiction 
unless otherwise specifically provided by law. 

“(a) All officers, members of the Army Nurse Corps, warrant officers, Army 
field clerks, field clerks, Quartermaster Corps, and soldiers belonging to the 
Regular Army of the United States; all volunteers, from the dates of their 
muster or acceptance into the military service of the United States; and all 
other persons lawfully called, drafted, or ordered into, or to duty or for training 
in, the said service, from the dates they are required by the terms of the call, 
draft, or order to obey the same; 

“(b) Cadets; 

“(c) Officers and soldiers of the Marine Corps when detached for service 
with the armies of the United States by order of the President: Provided, That 
an officer or soldier of the Marine Corps when so detached may be tried by 
military court-martial for an offense committed against the laws for the govern- 
ment of the naval service prior to his detachment, and for offenses committed 
against these articles he may be tried by a naval court-martial after such de- 
tachment ceases; 

“(d) All retainers to the camp and all persons accompanying or serving with 
the armies of the United States without the territorial jurisdiction of the United 
States, and in time of war all such retainers and persons accompanying or serv- 
ing with the armies of the United States in the field, both within and without the 
territorial jurisdiction of the United States, though not otherwise subject to 
these articles ; 

“(e) All persons under sentence adjudged by courts-martial ; 

“(£) All persons admitted into the Regular Army Soldiers’ Home at Wash- 
ington, District of Columbia.” 
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inclusive definition, and there would then be, despite 
specific legislation, no such thing as espionage and treason 
triable in the civil courts.” The petitioners also pointed 
out that the area was a “defense command,” behind the 
zone of operations. A theatre of operations is to be con- 
trasted with a zone of the interior, and the petitioners 
maintained the alleged offenses occurred in the latter.” 


A concept of “fresh pursuit” is inapplicable. The facts 
bespeak that the petitioners were captured days after the 
time, and miles away from the point of entry.” 


The civil courts, being open, should constitutionally 
have been granted jurisdiction.” In Ex parte Milligan, 
the area was actually invaded, and still it was held that a 
military commission had no jurisdiction. Martial law 
being a matter of fact and not of proclamation, it cannot 
be claimed as basis for jurisdiction.” 


The Proclamation, denying access to the civil courts, 
was challenged as invalid, as it had been issued by the 
President without statutory authority. In England, such 
steps had been taken by Parliament. Only Congress can 


57 Citing Ex parte Milligan, supra, and 31 Op. Att’y. Gen. 356, 361 (1918). 
58 The brief cited paragraphs 4 and 5 of War Department Field Manual 100-5, 
Field Service Regulations, Operations (1941). 

“4. A communications zone is that part of a theater of operations, contiguous 
to the combat zone, which contains the lines of communication, establishments 
for supply and evacuation, and other agencies required for the immediate sup- 
port and maintenance of the field forces in the theater of operations. 

“5. The sone of the interior comprises the area of the national territory ex- 
clusive of areas included in the theater of operations.” 


Pertinent, however, are paragraphs 1 and 2: 


“1. The theater of war comprises those areas of land, sea, and air which are, 
or may become, directly involved in the conduct of war. 


“2. A theater of operations is an area of the theater of war necessary for 
military operations and the administration and supply incident to military oper- 
ations. The War Department designates one or more theaters of operations.” 

59 There may be recalled the line of cases on aliens in which the decision 
hinged on whether the petitioner had been detained at or near the border, or 
had entered the country and become part of the population. Nishimura Ekiu v. 
United States, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. ed. 1146 (1892); Wong 
Wing v. United States, 163 U. S. 228, 16 Sup. Ct. 977, 41 L. ed. 140 (1896). 

6° Article III, sec. 2, cl. 3; Fifth and Sixth Amendments. (1924) 12 Catir. 
L. Rev. 75, 178. 


61 Sterling v. Constantin, 287 U. S. 378, 53 Sup. Ct. 190, 77 L. ed. 375 (1932). 
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suspend the writ, and then only in cases of rebellion or in- 
vasion.~ 

Further, the Proclamation was ex post facto regarding 
the acts charged. The maximum penalty for sabotage in 
time of war is 30 years, and for espionage death is not 
mandatory; under the Proclamation, the maximum pen- 
alties are death in each instance, with mandatory death 
for spying. Congress could not have passed an ex post 
facto law of that tenor; Congress could not have author- 
ized the President to issue such a proclamation; the 
President, a fortiori, had no such right without statutory 
authority. The Proclamation declared exceptions could 
be made only under regulations of the Attorney General 
approved by the Secretary of War. The Proclamation 
appointed the Attorney General a member of the prose- 
cution, and the Order appointing the Military Commis- 
sion was contemporaneous with action of the Secretary of 
War removing the petitioners from civil to military juris- 
diction. 

The President’s Proclamation, the petitioners con- 
tended, was in conflict with express statutes. A. W. 38° 
provides that the rules of evidence generally recognized 
in the district courts shall apply. By permitting there to 
be introduced evidence ‘“‘as would, in the opinion of the 
President of the Commission, have probative value to a 
reasonable man,” the President radically departed from 
the rules of the United States District Courts, and left the 
matter to the discretion of the President of the Commis- 
sion alone. No reasons of putative practicability were 
indicated. Being so important, this violation of A. W. 38 
rendered the entire Order invalid. 

Article of War 43 contains the express provision: 


No person shall, by general court-martial, be convicted of an 
offense for which the death penalty is made mandatory by law, 


62 Citing Article I, sec. 9, cl. 2 of the Constirution; Ex parte Merryman, 
17 Fed. Cas. 144, No. 9,487 (C. C. D. Md. 1861), opinion of Taney; Ex parte 
Bollman, 4 Cranch 75 (U. S. 1807) ; McCall v. McDowell, 15 Fed. Cas. 1235, 
No. 8673 (C. C. D. Calif. 1867) ; Ex parte Benedict, 3 Fed. Cas. 159, No. 1292 
(N. D. N. Y. 1862). 

63 Supra, note 12. 
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nor sentenced to suffer death, except by the concurrence of all 
the members of said court-martial present at the time the vote 
is taken, and for an offense in these articles expressly made pun- 
ishable by death; nor sentenced to life imprisonment, nor to 
confinement for more than ten years, except by the concurrence 
of three-fourths of all the members present at the time the vote 
is taken. All other convictions and sentences, whether by general 
or special court-martial, may be determined by a two-thirds vote 
of those members present at the time the vote is taken. All other 
questions shall be determined by a majority vote.” 
A. W. 82 provides for a mandatory death sentence; A. W. 
81 provides for death or “such other punishment,” per- 
mitting an unlimited period of imprisonment. The prose- 
cution contended the death sentence applies also to the 
Law of War and conspiracy charges. Nevertheless, al- 
though A. W. 43 provides for a unanimous vote, the 
President’s Order permitted a two-thirds vote. The pos- 
sibility that the Commission would render its verdict by 
a unanimous vote does not alter the defect. Further, the 
Commission’s findings and sentence were to be transmitted 
directly and secretly to the President: the petitioners 
would therefore have no information regarding the vote 
on any particular charge and so be able to object on the 
ground of contrariety with A. W. 43. 

Article of War 70 orders an investigation to be con- 
ducted, with a right of cross-examination given to the de- 
fendant. The President summarily ordered trial, without 
any investigation as required by A. W. 70. 

Further, A. W. 46“ and 5014,” read together (and they 
must be) provide for a Board of Review, established 
within the Judge Advocate General’s office, and required 


64 41 Stat. 795 (1920), 10 U. S. C. 1514 (1940). 

65 A. W. 70 is too long to justify quotation. It may be found in 41 Stat. 802 
(1920), 10 U. S. C. 1542 (1940). 

66 41 Stat. 796 (1920), 10 U. S. C. 1517 (1940): “Action by convening au- 
thority—Under such regulations as may be prescribed by the President every 
record of trial by general court-martial or military commission received by a 
reviewing or confirming authority shall be referred by him, before he acts 
thereon, to his staff judge advocate or to the Judge Advocate General. No sen- 
tence of a court-martial shall be carried into execution until the same shall have 
been approved by the officer appointing the court or by the officer commanding 
for the time being.” 

67 A. W. 50% is too long to justify quotation. It may be found in 10 U. S. C. 
1522 (1940). 
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to submit the opinion to the Judge Advocate General and 
then transmit the opinion with the latter’s recommenda- 
tions to the President. The provision in the Order that 
“the record of the trial, including any judgment or sen- 
tence, shall be transmitted directly to me for my action 
thereon,” is thus, the petitioners argued, in express vio- 
lation of A. W. 46 and 50%. Too, the Judge Advocate 
General’s participation in the prosecution deprived the 
petitioners of a method of appeal. 

The President’s Order declared: “The Commission 
shall have power and shall, if the occasion requires, make 
such rules for the conduct of the proceeding consistent 
with the powers of military commissions under the Ar- 
ticles of War, as it shall deem necessary for a full and fair 
trial of the matters before it.” This delegation of rule- 
making power, the petitioners contended, rendered the 
Order invalid and the procedures void, all the more so 
inasmuch as these rules were not required to have been 


prescribed in advance, but rather “as occasion requires.” 
The petitioners declared, “It is difficult to distinguish 
between rules made in this manner and no rules at all.” 
Certain rules of the Commission were themselves chal- 
lenged: the right of one peremptory challenge * and the 
admission of the confessions.” 


The petitioners then presented as a separate argument 
the Ex parte Milligan decision, and the cases purportedly 
following that doctrine. 


68 See note 31, supra. 


6° These confessions were made after the participation in the conspiracy had 
ceased; none of the confessions had been made in the presence of the other de- 
fendants. Petitioners’ Brief, p. 53. Under the ordinary rules of evidence, these 
confessions would be inadmissible against the other co-conspirators although 
perfectly admissible against the confessor himself. Logan v. U. S., 144 U. S. 
263, 12 Sup. Ct. 617, 36 L. ed. 429 (1892). It may be remarked, however, that 
the exclusionary rules of evidence are of significant value when there is a jury. 
The rules have as their purpose the protection of the jury from possible error 
induced by their listening to testimony which they must sift so as to separate 
the wheat from the chaff. There is little reason for the exclusionary rules of 
evidence when the case is tried before a group of learned men of maturity and 
broad background; it assuredly can be left to their judgment whether any par- 
ticular bit of testimony is worthy of credence. 
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In Ex parte Milligan, the facts were: 


Lambdin P. Milligan, a citizen of the United States, and a 
resident and citizen of Indiana, was arrested on October 5, 1864, 
at his home in Indiana, by the order of Brevet Major-General 
Hovey, military commandant of the District of Indiana, and con- 
fined in a military prison. On October 21 he was placed on trial 
before a “military commission”, convened at Indianapolis, upon 
the following charges: 

1. “Conspiracy against the Government of the United States” ; 

2. “Affording aid and comfort to rebels against the authority 
of the United States” ; 

3. “Inciting insurrection” ; 

4. “Disloyal practices”; and 

5. “Violation of the laws of war”. 

Under each of these charges there were various specifications. 
The substance of them was, joining and aiding, at different times, 
between October, 1863, and August, 1864, a secret society known 
as The Order of American Knights or Sons of Liberty, for the 
purpose of overthrowing the Government and duly constituted 
authorities of the United States; holding communication with 
the enemy; conspiring to seize munitions of war stored in the 
arsenals; to liberate prisoners of war, etc.; resisting the draft, 
etc.; . . . “at a period of war and armed rebellion against the 
authority of the United States, at or near Indianapolis, [and 
various other places specified] in Indiana, a state within the mili- 
tary lines of the army of the United States, and the theater of 
military operations, and which had been and was constantly 
threatened to be invaded by the enemy.” *” 


Milligan was found guilty, and was sentenced to be 
hanged on May 19, 1865. Milligan claimed that his trial 
was illegal because there was then in force the Act of 
March 3, 1863," requiring among other things that the 
names of persons, detained as was Milligan, must be sub- 
mitted to a grand jury and if the grand jury convened and 
terminated its session without indictment, presentment, or 
other proceeding the person should be discharged on con- 
ditions. Milligan’s name had never been furnished as 
required. 

Meantime President Johnson had granted a reprieve, 
and on May 30, 1865, he commuted the sentence to life 
imprisonment. When the Supreme Court on April 3, 


(v. 3.3 , 
7112 Stat. 755 (1863). 
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1866, handed down its decision that he ought to be dis- 
charged, Milligan had a petition for a writ notarized, 
which was served on the warden. Milligan was released 
on April 10 at 3 P. M., shortly before a telegram arrived 
at 4 P. M. from Secretary of War Stanton ordering Milli- 
gan’s release. Milligan received a great ovation on his 
return, but was later arrested on a civil indictment on the 
same charges. He was released on bail, and the indict- 
ment was quashed in January, 1867.” 

The majority in the Milligan opinion held that neither 
the President nor Congress had authority to issue the 
Proclamation or provide for trial by military commission; 
the minority conceded that Congress would have such 
authority but that inasmuch as Congress had not exer- 
cised its right the President had no authority conferred 
on him. The Court was unanimous in holding that the 
military commission appointed to try Milligan had no 
jurisdiction to try a person not a member of our armed 
forces under the laws of war in a military district where 
the civil courts were open and functioning and where 
there was no insurrection or rebellion. 

The petitioners cited various passages from the opinion 
as pertinent: 

Every trial involves the exercise of judicial power; and from 
what source did the military commission that tried him derive 
their authority’ Certainly no part of the judicial power of this 
country was conferred on them; because the Constitution ex- 
pressly vests it “in one Supreme Court and such inferior courts 
as the Congress may from time to time ordain and establish,” 
and it is not pretended that the commission was a court ordained 
and established by Congress. They cannot justify on the man- 
date of the President; because he is controlled by law, and has 
his appropriate sphere of duty, which is to execute, not to make, 


the laws; and there is “no unwritten criminal code to which re- 
sort can be had as a source of jurisdiction.” ** 


72 Rasy, Firry Famous Trias (1937) 98 et seg. Milligan on March 13, 
1868, sued General Hovey for damages for unlawful imprisonment. The verdict 
was in Milligan’s favor, but a two-year statute of limitations prevented recovery 
for more than the period of March 13 to April 10, 1866, and the damages were 
consequently nominal. CusHMAN, LEADING ConsTiITUTIONAL Decisions (1939) 
115-116. 

73 At page 121. 


3 
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- Martial Law cannot arise from a threatened invasion. 
The necessity must be actual and present; the invasion real, such 
as effectually closes the courts and deposes the civil administra- 
tion.”* 

It follows, from what has been said on this subject, that there 
are occasions when martial law can be properly applied. If, in 
foreign invasion or civil war, the courts are actually closed, and 
it is impossible to administer criminal justice according to law, 
then, on the theatre of active military operations, where war 
really prevails, there is a necessity to furnish a substitute for the 
civil authority, thus overthrown, to preserve the safety of the 
army and society; and as no power is left but the military, it is 
allowed to govern by martial rule until the laws can have their 
free course. As necessity creates the rule, so it limits its dura- 
tion, for, if this government is continued after the courts are 
reinstated, it is a gross usurpation of power. Martial rule can 
never exist where the courts are open, and in the proper and 
unobstructed exercise of their jurisdiction. It is also confined to 
the locality of actual war.’® 

. What we have already said sufficiently indicates our 
opinion that there is no law for the government of the citizens, 
the armies or the navy of the United States, within American 
jurisdiction, which is not contained in or derived from the Con- 
stitution. And wherever our army or navy may go beyond our 
territorial limits, neither can go beyond the authority of the 
President or the legislation of Congress.*” 


The petitioners contended: “It is our view that the 
majority opinion in the Milligan case is still the law and 
the Constitutional protections provided therein still gov- 
ern the trial of persons in this country.” ™ 


RESPONDENT’S CONTENTIONS 


The respondent chose to submit as the questions pre- 
sented : 


(1) Whether the petitioners, as military prisoners charged 
with being enemies who crossed our lines in time of war for 
hostile purposes, can seek writs of habeas corpus from the civil 
courts. 


74 At page 127. 

75 At page 127. 

76 At page 141. 

17 The petitioners cited 31 Op. Att’y. Gen. 356, 361 (1918); Sterling v. Con- 
stantin, supra note 61; Caldwell v. Parker, 252 U. S. 376, 40 Sup. Ct. 388, 
64 L. ed. 621 (1920); Kahn v. Anderson, 255 U. S. 1, 41 Sup. Ct. 298, 65 L. ed. 
516 (1920); Home Building & Loan Assn. v. Blaisdell, 290 U. S. 398, 54 Sup. 
Ct. 231, 78 L. ed. 413 (1934) ; Carter v. Carter Coal Co., 298 U. S. 238, 56 Sup. 
Ct. 855, 80 L. ed. 1160 (1936). 
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(2) Whether the Military Commission, appointed July 2, 


1942, to try the petitioners, has jurisdiction over the offenses 
charged. 


(3) Whether the Military Commission has jurisdiction over 
the petitioners’ persons. 

(4) Whether the manner in which the Military Commission 
was appointed, or its conduct of the trial, deprived the petitioners 
of any rights to which they are entitled. 

The respondent maintained that the petitioners were 
invading enemies, who crossed our lines in wartime, with 
no privilege to petition for the writ of habeas corpus, and 
could not question the lawfulness of their detention. The 
respondent asserted that the history of habeas corpus 
shows its role to be restricted to “subjects.” War enemies 
are entitled to only limited rights, in cases of civil litiga- 
tion for enforcement of pecuniary claims—and these only 
when the alien is lawfully in the country. Prisoners of 
war may not sue for writ of habeas corpus. By removal 
of their uniforms the petitioners at the same time divested 
themselves of the rights of prisoners of war; the petition- 
ers are not entitled even to those rights.** The civil rights 
such as they are, in any event do not extend to the preroga- 
tive writs.” 

And even if they do have some rights, that enemies have 
those rights only by sufferance, and may lose them by 
Presidential act,“’ has been upheld in a long line of cases 
throughout our national history. The President’s power 
to deal with armed invaders intending to commit hostile 
acts must be absolute, and here the President took steps he 
considered necessary. 

The petitioners are individuals who fall squarely with- 
in the terms of the President’s proclamation. All seven 

78 RULES OF LAND WARFARE, supra, par. 9, 351, 352, cited in note 23. Also, 
id. par. 70: “Except as otherwise hereinafter indicated, every person captured 
or interned by a belligerent power because of the war is, during the period of 
such captivity or internment, a prisoner of war, and is entitled to be recognized 
and treated as such under the laws of war”; and id. par. 356: “No individual 
should be punished for an offense against the laws of war unless pursuant to a 
sentence imposed after trial and conviction by a military court or commission 
or some other tribunal of competent jurisdiction designated by the belligerent.” 


79 Ex parte Colonna, 314 U. S. 510, 62 Sup. Ct. 373, 86 L. ed. 357 (1942). 
8° Act of July 6, 1798, now 40 Stat. 531 (1918), 50 U. S. C. 21 (1940). 
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petitioners were residents of Germany after the war be- 
gan, and must be considered enemies of the United 
States.” Any person who willingly resides in enemy ter- 
ritory and does not take steps to assert the contrary is to be 
deemed an enemy.” Citizenship is immaterial.” Burger 
and Haupt on their return to the United States, by their 
acts, did not remove the brand of enemy. All seven 
petitioners crossed coastal and boundary defenses during 
wartime. The authorities had abundant evidence on 
which to entertain reasonable grounds for making the 
charges. 


The charges against the petitioners are such that in 
time of war they are properly triable before a military 
tribunal. This does not mean that they are not also triable 
as civil offenses. But in war trial before military tribu- 
nals is not part of the judicial system; it is an instrumen- 
tality for the conduct of the war. “It has been the usage 
and custom of war since time immemorial,” the brief 
declared, “for belligerents to establish military tribunals 
to deal swiftly and inexorably with spies and other war 
offenders. The principles and doctrines which these 
tribunals have invoked are part of the law of war, some- 
thing entirely distinct from the civil law.” 


But it is to be noted that the law of war, as does the 
civil law, has a body of /ex non scripta.“ “This ‘common 
law of war’,” the brief went on to say, “is a centuries-old 
body of largely unwritten rules and principles of inter- 
national law which governs the behavior of both soldiers 


81 The Trading with the Enemy Act defines enemy as “Any individual, part- 
nership, or other body of individuals, of any nationality, resident within the 
territory (including that occupied by the military and naval forces) of any na- 
tion with which the United States is at war.” See note 39, supra. 

82 Hatt, INTERNATIONAL LAw (1909) 490-497; 2 OppeNHEIM, INTERNA- 
TIONAL Law (1940) 216-218. 


83 Miller v. U. S., 11 Wall. 268, 20 L. ed. 135 (U. S. 1871); Juragua Iron 
Co. v. U. S., 212 U. S. 297, 308, 29 Sup. Ct. 394, 53 L. ed. 517 (1909). 

84 See War Law Note, The Law of Chemical Warfare (1942) 10 Gro. WasuH. 
L. Rev. 889-892. 
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9 85 


and civilians during time of war. This country has 
always adopted the rules of international law including 
the law of war. In Revolutionary War days the trial of 
Major John André was conducted on charges based on 
the law of war.*° Major André passed through our lines 
in civilian dress, and was tried and punished accordingly. 
The brief suggested that this offense is punishable by 
death because “‘an enemy soldier in uniform can be recog- 
nized and dealt with; an enemy soldier disguised as one 
of our own civilians is a menace capable of incalculable 
harm.” * During Civil War times, too, the law of war, 
including the unwritten, was applied.” 

The offenses against the common law of war are best de- 
fined in paragraphs 348,*° 351,° and 352” of Rules of 
Land Warfare. Under A. W. 15” military tribunals 
have jurisdiction over all “offenses” and “offenders” 
punishable under the “law of war.” The definition of Jaw- 
ful belligerents, given in paragraph 9 of the Rules of Land 


Warfare,” is recognized by the signatories to the Hague 
Convention in Article I, Annex to Hague Convention 
No. IV, ratified by our Senate in 1911. There is thus 
recognized a class of unlawful belligerents, and these are 
punishable under the common law of war under A. W. 15. 

Military commissions have a lengthy history of juris- 
diction over offenses of this sort, and in this country de- 


85 Also see WINTHROP, MILITARY LAW AND PRECEDENTs (1920) 17, 41, 42, 
773 et seq. 

86 Note 50. 

87 General Orders No. 100, 1863, War Department (known as the Lieber Code, 
the fount of modern codified law of warfare) in paragraph 101 says: “. . . the 
common law of war allows even capital punishment for clandestine or treacher- 
ous attempts to injure an enemy, because they are so dangerous, and it is so 
difficult to guard against them.” 


88 HowLANpb, Dicest (1912) 1070-1071. 

89 Note 23, supra. 

90 Jbid. 

91 [bid. 

9241 Stat. 790 (1920), 10 U. S. C. 1486 (1940). 
93 Supra, note 23. 

94 Treaty Series No. 539, 36 Stat. 2295 (1909), 
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rive their authority from the Constitution,” statutes,” 
military usage,” and the common law of war.” 

The possibility of prosecution under criminal statutes 
in the civil courts does not preclude jurisdiction of mili- 
tary tribunals.” Congress has approved this principle of 
retention of jurisdiction in the Espionage Act of 1917.” 

Enemies who cross our lines for the purpose of com- 
mitting hostile acts are not entitled to the constitutional 
safeguards of civil liberties. The restrictive clause of the 
Fifth Amendment, “except in cases arising in the land 
and naval forces,” has always been construed as a limita- 
tion of the Bill of Rights. Even Ex parte Milligan, so 
much relied on by the petitioners, conforms to the view 
that the military can try cases without presentment or 
indictment of a grand jury. 

“Our own soldiers and sailors have no rights under the 
Fifth Amendment,” the brief declared. “It would be 
ridiculous to recognize such rights for the armed forces 
of the enemy.” 

Violation of the laws of war and of A. W. 81 and 82 
arise in the land or naval forces: all persons, citizen and 
noncitizen, military and nonmilitary, are equally con- 
demned. Indeed, military commissions had their origin 
as instrumentalities to try civilians for war offenses. Re- 
spondent cited abundant authority for a broad construc- 
tion on the excepting clause of the Fifth Amendment. 


95 By Article I. Congress has power to “declare War . . . and make Rules 
concerning Captures on Land and Water; make Rules for the Government and 
Regulation of the land and naval Forces; repel Invasions; define and punish 

. offenses against the Law of Nations; and make all laws which shall be 
necessary and proper for carrying into Execution the foregoing Powers.” By 
Article II, sec. 2, cl. 1, the President is “Commander in Chief of the Army and 
Navy of the United States.” These two repositories together have the “war 
power” which is the “power to wage war successfully”. Home Bldg. & Loan 
Assn. v. Blaisdell, supra note 77. 

96 A. W. 15, 38, 81, 82. Also Presidential proclamations and orders, rulings 
of the courts, opinions of the Attorney General. 

97 = a and 82 expressly provide for trial by military commission. 

98 A. W. 15. 

99 Ex parte Mason, 105 U. S. 696, 26 L. ed. 1213 (1881); Grafton v. United 
States, 206 U. S. 333, 27 Sup. Ct. 749, 51 L. ed. 1084 (1907); Ex parte Dunn, 
250 Fed. 871 (D. Mass. 1918). 

100 40 Stat. 219. (1917), 50 U. S. C. 38. 

101 Wiener, A PracticAL MANUAL oF Martiat Law (1940) 137; Morgan, 
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However narrow the territorial extension of the com- 
mon law of war and of A. W. 81 and 82, the offenses 
charged were nevertheless committed by persons who 
came through our lines to perpetrate war offenses behind 
our lines, and are thus subject to trial by military tribu- 
nals wherever the offenders may be apprehended, es- 
pecially when in fresh pursuit. 

The petitioners rely on Ex parte Milligan, but that de- 
cision hinged on a statute no longer applicable.” It was 
this and this alone that was the basis for the Milligan de- 
cision; the Court was unanimous on that point. 

There was dictum in the majority opinion that if 
Congress were to pass a statute permitting trial of civilian 
residents by military commission, that statute would be 
unconstitutional. This position was vigorously opposed 
by the minority who held that Congress does have that 
power, but that the decision was required inasmuch as 
that power had not been exercised. 


But even so, the majority dictum is distinguishable on 
the facts, the brief said, because— 


Milligan was a civilian; the present defendants are imprisoned 
combatants of an enemy nation. Milligan had been resident 
twenty years in the State of his domicile, he was “arrested while 
at his home”; the petitioners are belligerent enemies who were 
brought to this country in enemy war vessels and broke through 
our lines of defense. The majority in the Milligan case empha- 
sized that Milligan was “not a resident of one of the rebellious 
States, or a prisoner of war”. These prisoners are residents of 
the enemy country, and are military captives of a type not even 
entitled to the treatment accorded to prisoners of war. 

The Milligan case was decided in time of peace, after the prob- 
lems of war were over. Bitterly received at the time it was first 
announced, the majority dictum in E.x parte Milligan has been 
subject to severe criticism. 

The time may now come when the exigencies of a total and 
global war must force a recognition that every foot of this coun- 
try is within the “theatre of operations.” Under modern condi- 


Court-Martial Jurisdiction over Nonmilitary Persons under the Articles of War 
(1920) 4 Minn. L. Rev. 79, 107; WrintHrop, Mivitary LAw AND PRECEDENTS 
(1920) 48, 767; Fletcher, The Civilian and the War Power (1918) 2 Minn. 
L. Rev. 110, 126; 16 Op. Att’y. Gen. 292 (1879); Ex parte Wildman, 29 Fed. 
Cas. 1232 (D. C. Kan. 1876). 


102 For résumé of case, vide supra. 
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tions warfare by saboteurs and spies imperils the national safety 
just as much as warfare by tanks and submarines. 


This view has been adopted by one District Court.*” 

Congress has declared that certain enemies charged 
with certain violations shall be tried “by the most appro- 
priate tribunal, a military commission.” The President 
has, obeying this mandate, named this particular commis- 
sion. The fact that the courts were open is immaterial. 
Necessity for martial law is to be determined by the 
proximity of danger. It would be absurd to require that 
all courts be closed before a military tribunal mete out 
quick and certain punishment. 

The respondent declared that rather than the Milligan 
decision, “much wiser precedent” could be found in the 
Prize Cases ** where it was said: 


If a war be made by invasion of a foreign nation, the Presi- 
dent is not only authorized, but bound to resist force by force.’ 


The Court further declared: 


Whether the President in fulfilling his duties, as Commander 
in Chief, in suppressing an insurrection, has met with such hos- 
tile resistance, and a civil war of such alarming proportions as 
will compel him to accord to them the character of belligerents, 
is a question to be decided by him, and this court must be gov- 
erned by the decisions and acts of the political department of the 
Government to which this power was entrusted. “He must de- 
termine what degree of force the crisis demands.” ?° 


103 United States v. McDonald, 265 Fed. 754 (S. D. N. Y. 1920), app. dis. on 
stipulation, 256 U. S. 705, 41 Sup. Ct. 535, 65 L. ed. 1180 (1921). 

104 The Waberski case, 31 Op. Att’y. Gen. 356 (1918), often cited to the con- 
trary, and cited by the petitioners, was decided incorrectly because of the errone- 
ous assumption as facts that Waberski “had not come through the fighting lines 
of field of military operations.” When it was discovered that Waberski had 
come through the lines, a successor Attorney General, A. Mitchell Palmer, de- 
clared: “In my opinion the above facts, coupled with the further fact that 
Witke (alias Waberski) at the time of his arrest was found ‘lurking or acting 
as a spy’, conferred jurisdiction upon a court-martial to try him under Article 
82 of the Articles of War.” Opinion No. 54, Volume 40 Op. Att’y. Gen., dated 
December 24, 1919, addressed to Newton S. Baker, Secretary of War. 

1052 Black 635, 17 L. ed. 459 (U. S. 1862). On April 30, 1861, in accord- 
ance with proclamations of April 19, and April 27, President Lincoln estab- 
lished a blockade of the ports of the seceding States. This act of Lincoln’s was 
without Congressional recognition of a state of war. Four vessels were cap- 
tured as prizes of war, under varying circumstances, in the blockaded waters. 
The Supreme Court upheld the President’s authority: The President may find 
that a war in fact exists, and meet it appropriately, 

106 At 668. 

107 At 670, 
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English courts once accepted but long since have re- 
jected the Milligan doctrine. They have also sustained 
wide discretionary powers in the executive in the deten- 
tion of persons, requiring only mere statement of the de- 
taining authority that there was, in his opinion, reasonable 
ground to suspect that the person was “of hostile origin or 
associations” and that detention was necessary to insure 
public safety. Here, too, the President’s authority on 
such matters ought to be conclusive.’ 

Further, even if the Milligan criterion of “actual and 
present necessity” be applied, the Court will not review 
an executive judgment save in a case of grave and obvious 
abuse.’” 

The respondent contended that the Commission under 
A. W. 8,"° 15° and 38 ** was legally convened and con- 
stituted. The Attorney General and Judge Advocate 
General may act as prosecutors because there are no in- 
consistent functions inasmuch as the military courts are 
“* and, besides, the courts 


not part of the judicial system, 
will not examine into alleged conflicts of interests of of- 


114 


ficers of military tribunals. 

Petitioners object that the President’s order permits a 
two-thirds vote, whereas A. W. 43° requires a “unan- 
imous vote.” But A. W. 43 expressly speaks of sentence 
of a court-martial. They object also that no formal in- 
vestigation with right to cross-examine and present evi- 
dence was afforded them, whereas A. W. 70** provides 


108 Martin v. Mott, 12 Wheat. 19, 6 L. ed. 537 (U. S. 1827). Cf. United 
States v. George S. Busch & Co., 310 U. S. 371, 60 Sup. Ct. 944, 84 L. ed. 1259 
(1940); United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 320, 
57 Sup. Ct. 216, 81 L. ed. 255 (1936); Dakota Central Tel. Co. v. South Dakota, 
250 U. S. 163, 39 Sup. Ct. 507, 63 L. ed. 910 (1919). 

109 Moyer v. Peabody, 212 U. S. 78, 85, 29 Sup. Ct. 235, 53 L. ed. 410 (1909) ; 
rioaane v. Constantin, 287 U. S. 378, 399-400, 53 Sup. Ct. 190, 77 L. ed. 375 

110 4] Stat. 788 (1920), 10 U. S. C. 1479 (1940). 

111 Supra note 92. 

112 Supra note 12. 

113 Kurtz v. Moffitt, 115 U. S. 487, 500, 6 Sup. Ct. 148, 29 L. ed. 458 (1885). 

114 Keyes vy. United States, 109 U. S. 336, 3 Sup. Ct. 202, 27 L. ed. 954 (1883), 

115 Supra note 64 

116 Supra note 65, 
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for such matters. But A. W. 70 expressly speaks of pre- 
sentment to courts-martial. Petitioners object, too, that 
the President’s order makes improper provision for re- 
view contrary to A. W. 46," and 50%.** With himself 
as Chief on the one hand, and as final reviewing authority 
on the other hand, the President could establish the rules 
for referral to judges advocate and could remove inter- 
mediary reviewing authorities so long as final decision 
was not delegated but remained in himself. The petition- 
ers suffer no injury thereby. A. W. 50% speaks of re- 
view in certain types of records, but this Article is 
applicable by its terms only where there has been sentence 
by court-martial, or where the President’s approval is 
required by A. W. 46, 48," or 51. A. W. 46 does not 
require review; A. W. 48 refers only to courts-martial ; 
A. W. 51 applies only where an inferior officer has re- 
quested review by the President. Further, the questions 
of review as to matters of jurisdiction are moot when it 
is recalled that the President himself appointed the 
Commission in the first instance, and so review through a 
board to reach the President again to confirm his own act 
is not required. 

The further complaint that there has been a delegation 
of rule-making power is of no avail, the respondent main- 
tained. Every court has a certain amount of power in 
that regard. And again, there is no application for the 
doctrine of unconstitutional delegation of powers, for that 
refers to transfer of powers between and not within 
branches of the government. There is no application to 
the Chief Executive who transfers powers to his military 
subordinates.” 

Objections regarding refusals of peremptory challenges, 
rules of evidence, and so on, have no place in a petition 
for a writ of habeas corpus before the Supreme Court. 


117 Supra note 66. 
118 Supra note 67. 


119 41 Stat. 796 (1920), 10 U. S. C. 1519 (1940). 
120 Kurtz v. Moffitt, supra note 113 
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The writ is for the question of jurisdiction of the tribunal, 
and cannot be converted into a device for review by a 
civil court of nonjurisdictional error.” 


The petitioners’ brief had closed with the statement: 


The instant case presents a real test of our Democratic form 
of Government and its judicial system. It is trite but still true 
to say that the soundness of any system of government proves 
itself in the hard cases where there is an element of public clamor. 
Such circumstances test the real ability of a government and its 
judicial system to protect the rights of an unpopular minority.’** 


The petitioners maintained they had a right to come into 
the Supreme Court, that the President’s Proclamation 
denying them access to the civil courts was void for at- 
tempting to deny them that right. 

The respondent, on the other hand, averred that the 
Proclamation was a valid exercise of the Executive’s war 
Throughout the case and into the hearings 


powers.” 


121 Ex parte Reed, 100 U. S. 13, 25 L. ed. 536 (1879) ; Collins v. McDonald, 
258 U. S. 416, 42 Sup. Ct. 326, 66 L. ed. 692 (1922); Carter v. Roberts, 177 
U. S. 496, 20 Sup. Ct. 713, 44 L. ed. 861 (1900); Swaim v. United States, 165 
U. S. 553, 17 Sup. Ct. 448, 41 L. ed. 823 (1897); Johnson v. Sayre, 158 U. S. 
109, 15 Sup. Ct. 773, 39 L. ed. 914 (1895); United States v. Fletcher, 148 U. S. 
84, 13 Sup. Ct. 457, 37 L. ed. 376 (1893); Dynes v. Hoover, 20 How. 65 
15 L. ed. 838 (1858). 

122 Petitioners’ Brief, 63-64. 


123 Abraham Lincoln, leader of another great war of survival, guided his steps 
by the light of devotion to the Union. No one who has read his Address at 
Gettysburg will accuse Lincoln of personal ambition or self-aggrandizement. 
Yet, to accomplish the goal of preservation of the Union, Lincoln flagrantly 
invaded civil liberties. In the case of Ex parte Merryman, Fed. cas. No. 9487 
(1861), John Merryman, a Maryland citizen of southern sympathies who ex- 
pressed himself as such, was considered dangerous by the military authorities. 
Merryman was arrested, and confined in Fort McHenry, at Baltimore. Merry- 
man secured a writ of habeas corpus from Chief Justice Roger Brooke Taney 
on circuit directed to General Cadwalader, commanding officer of the fort. Gen- 
eral Cadwalader refused to obey the writ, asserting he was duly authorized by 
the President to suspend the writ in such cases for public safety. Taney issued 
a warrant of attachment against General Cadwalader. but the marshal was 
unable to enter the fort for service. Taney then wrote the opinion, closing with 
these words: “I have exercised all the power which the constitution and laws 
confer upon me, but that power has been resisted by a force too strong for me 
to overcome. . . . It will then remain for that high officer [the President of the 
United States], in fulfillment of his constitutional obligation to ‘take care that 
the laws be faithfully executed’, to determine what measures he will take to 
cause the civil process of the United States to be respected and enforced.” 
Lincoln ignored the document. See FARMAN, Mr. JusTICE MILLER AND THE 
SuprEME Court (1939), 69-78, 89-90 regarding Taney’s attitude. Also, see 
WIENER, op. cit., pars. 69, 76, 131. In Ex parte Vallandigham, 28 Fed. Cas. 814, 
No. 16,816 (C. C, S, D. Ohio, 1863), cert. den., 1 Wall. 243 (U. S. 1864), 
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before the Supreme Court, Attorney General Biddle 
stoutly maintained that the petitioners had no standing 
whatsoever in a civil court. The Executive’s war power 
was to be sustained because— 


The United States and Nazi Germany are fighting a war to 
determine which of the two shall survive. This case is no more 
than a small skirmish, but on an important front. 

Military trial for the petitioners endangers no traditional civil 
liberties. These German soldiers have already been given rights 
which no American would receive in Germany, and now ask for 
“constitutional” privileges which we do not allow our own sol- 
diers.'** 


Thus was issue joined. 


ARGUMENT BEFORE THE SUPREME COURT 


July 29 was a hot, humid, summer day, but the Supreme 
Court ** convened in special session, its first special session 


Lincoln saw that a mistake had been made, and adroitly avoided the conse- 
quences. Clement L. Vallandigham, a resident of the United States, and a citi- 
zen of Ohio, a member of the Sons of Liberty (as was Milligan), preferred the 
Southern cause and was loud about it. On April 13, 1863, General Ambrose 
Everett Burnside, by G. O. No. 38, Hqs. Dept. Ohio, 1863, declared that those 
guilty of certain offenses, including declarations of sympathy for the enemy, 
would be triable as spies or traitors, and subect to the death penalty. Vallandig- 
ham on May 1 made a public address sympathizing with the South, and express- 
ing contempt for the General Order. General Burnside had Vallandigham ar- 
rested at his residence on May 5, and ordered trial by a military commission 
on May 6. Vallandigham was sentenced to close confinement in a fortress of 
the United States for the duration of the war. The sentence was approved by 
General Burnside on May 16, and Vallandigham was confined at Fort Warren. 
Lincoln was embarrassed by the case, and in commutation of sentence (and 
effectively mooting the question) on May 19 he ordered Vallandigham be put 
beyond our military lines, which was done by General William Starke Rose- 
crans. The Federal Court denied habeas corpus. Counsel then sought to have 
the Supreme Court grant certiorari and direct the Judge Advocate General to 
send up the record of the military commission. This of course was denied, the 
Supreme Court declaring that the writ would not lie to revise proceedings of a 
military commission inasmuch as that tribunal is not part of the judicial system. 
Also see section on “The Exercise of Martial Law, as Connected with the Sus- 
pension of the Writ of Habeas Corpus,” WintHrop, 828 et seq. 


124 Brief for Respondent, p. 62. 


125 Chief Justice Harlan Fiske Stone, Justice Owen J. Roberts, Justice Hugo 
L. Black, Justice Stanley Reed, Justice Felix Frankfurter, Justice Robert H. 
Jackson, and Justice James F. Byrnes. Justice Frank Murphy had disqualified 
himself because of his service as an Army Lieutenant Colonel. Justice William 
O. Douglas did not arrive from Oregon until the second day. Chief Justice 
Stone intended to disqualify himself because his son, Major Lauson H. Stone, 
was a member of defense counsel before the Commission, but Biddle assured the 
Chief Justice that his son had in no way participated in the habeas corpus pro- 
ceedings, 
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since 1920,’ to afford ample proof that this is a land of 
law by hearing the contentions of the German invaders 
that they had been unlawfully detained by the military. 


It was inevitable that a case of such notoriety would, 
like battles on the active military fronts, be fought and 
refought far from the scene of combat. Dilettante and 
expert, tyro and veteran—all came across Ex parte Mil- 
ligan. Newspapers carried analyses; radios barked 
analogies; the cracker-barrel judiciary discussed the case. 
Everyone knew the case. The potpourri of discussion 
soon simmered down to an Ex parte Milligan stew. 


Petitioners’ brief declared of Ex parte Milligan, “It 
has never been overruled.” That is true.'* But the 
problem was to show that it was a case in point. And 
that was stoutly contested by the respondent. 


Colonel Royall, who conducted the argument for the 
petitioners, maintained that Ex parte Milligan was good 
authority for the granting of the writ. Attorney General 
Biddle, who argued for the respondent, maintained 
throughout that the petitioners had no standing because 
of the President’s Proclamation, and that leave to file 
petitions for the writ should be denied, and that Ex parte 
Milligan was inapplicable. Colonel Royall sought to 
show the points of similarity; Attorney General Biddle 
sought to show the points of distinction. 


A full hour was taken up at the beginning by a question 


126 On April 13, 1920, at 3:50 P.M., the Supreme Court met in special term 
pursuant to call of the Chief Justice and the approval of the Associate Justices. 
In No. 27 Orig., State of Oklahoma v. State of Texas, the Court appointed 
Frederick A. Delano, Esq., of Chicago, Receiver vice Jacob M. Dickinson, de- 
clined, on giving bond of $100,000. The Court then adjourned to April 19th. 
Minutes of Supreme Court, April 13, 1920. 

127 Citing Fairman, The Law of Martial Rule and the National Emergency 
(1942) 55 Harv. L. Rev. 1295. 


128 However, see WINTHROP, at 817-8, and authorities therein cited to effect 
that “this case can never become a lasting precedent.” In United States ex rel. 
Wessels v. McDonald, 265 Fed. 754 (S. D. N. Y. 1920), a Federal court, re- 
fusing to follow the Milligan decision, held that military tribunals have juris- 
diction over a German citizen, apprehended in New York, who was charged 
with being a spy. The case was dismissed by stipulation before argument. 
256 U. S. 705, 41 Sup. Ct. 535, 65 L. ed. 1180 (1921). 
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of jurisdiction of the Supreme Court.” Justice Felix 
Frankfurter was perturbed by the shunting of the Circuit 
Court of Appeals in bringing the petition directly from 
the District Court to the Supreme Court. There would 
be a “run” on the Supreme Court, he thought, if such 
were permitted. 


Colonel Royall explained that the application in the 
Federal District Court had been denied instanter by 
Justice James W. Morris at 8 P. M. the night before and 
that there had been no time to go to the Circuit Court of 
Appeals. The military commission was scheduled, he 
pointed out, to resume to hear final argument on July 31, 
and sentence might be imposed before a petition could 
reach the Supreme Court. 


Chief Justice Stone inquired of Biddle, “Does the At- 
torney General challenge the jurisdiction of this court?” 

Biddle joined Royall in asking the Court to assume 
jurisdiction in this regard. The Chief Justice then sug- 
gested that the petitions be argued on the merits, and the 
Court could, if it so decided, certify the case after the 
Circuit Court of Appeals had acted.’ 


With the jurisdictional matter out of the way, the 
justices on the bench took an active part in the argument. 
All of them leveled withering shafts at counsel for both 
sides as they argued their briefs. Members of the Court 
were skeptical at petitioners’ contention that they were 
“escaping” from Germany. Attorney General Biddle 
countered that the Government’s contentions were fully 
sustained by the signed confessions. 


129 The sources for the colloquies before the Supreme Court are principally 
11 U. S. Law Week 3037 and the accounts in the New York Times of July 30, 
and July 31, 1942. 


130 While the case was being argued before the Supreme Court the petitioners 
perfected their appeal from the orders of the District Court to the United States 
Court of Appeals for the District of Columbia, and then filed in the Supreme 
Court petitions for certiorari to the Court of Appeals before judgment, pursuant 
to 28 U. S. C. 347 (a) (1940). Certiorari before judgment was granted “for the 
io) which moved us to convene the special term of court.” 63 Sup. Ct. 2, 7 

). 
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Justice Frankfurter asked, “Why didn’t this landing 
create a theater of operations?” 

Colonel Royall averred that the eight saboteurs had 
come through the lines “unarmed, engaged in no combat 
operations and had no instructions to do anything at that 
point.” 

“T am glad to learn what ‘unarmed’ means,” interposed 
Justice Frankfurter. 

Justice Robert H. Jackson asked if the President had to 
“wait until the explosives are set off” for the intentions not 
to be innocent. 

The argument that there had been only pretended par- 
ticipation in the scheme as a means of escape met short 
shrift with the justices. 

“Why are not these men all members of an invading 
force and subject to the law of war?” Justice Jackson 
asked. 

“Because they do not admit they were an invading 
force, but only used this means to get out of Germany.” 

“They didn’t go to any agency, did they, and say, 
“Thank God, we got away from the Germans,’ and tell 
where the explosives were buried?” Jackson asked. 

“No sir, if they had, this case would not be here,” was 
Colonel Royall’s reply. 

Royall admitted that Burger had lost his citizenship by 
his career in Germany, but maintained that Haupt had re- 
tained his. 

At another point of the argument Justice Jackson ob- 
served that if the saboteurs had been shot while landing 
there would not have been murder. Colonel Royall 
agreed, but declared that once they had mingled with the 
population they thereupon became entitled to access to 
the civil courts. 

On the point of whether the invading had occurred at a 
theater of operations, Jackson asked, “Where is this war 
if it is not along the Atlantic seaboard?” 

“T have heard it is across the water,” Royall replied. 





176 THE GEORGE WASHINGTON LAW REVIEW 


Biddle stressed the contention that the invaders were 
part of the German forces. “Trained in a German sabo- 
tage school, they came here wearing fatigue clothes of 
German marines so that if arrested as they landed, they 
could made the claim that they were prisoners of war,” 
he said. “They forfeited that right when they changed to 
civilian garb.” 

The Milligan case, always lurking in the background 
and influencing the trend of the questions, occasionally 
came out into the open. Justice Jackson said he thought 
that Biddle was contending the Milligan case was inap- 
plicable. 

“Yes, you could decide this case without touching a hair 
of the Milligan case, but if it were not for the Milligan 
case, this case would not be here,” Biddle explained. “We 
do not think the Milligan case applies, but if it does it is 
bad law and we will ask the court to overrule a part of it.” 

“Then are we not,” Justice Jackson observed, “making 
something very complicated which is not complicated at 
all.” 

When the President’s powers were under discussion 
Justice Jackson asked, “Supposing the President departs 
from the law purely as a military matter, can we pass on 
that?” 

“No, as Commander in Chief in time of war he is not 
bound by statute,” Biddle replied. 

“And that is why the Milligan case is regarded as a 
landmark in American liberty,” Justice Jackson volun- 
teered. 

“T wouldn’t go so far as to say the Milligan case is so 
regarded; it was decided after the Civil War,” was the 
reply. 

Justice Jackson suggested that the Supreme Court could 
not “prescribe the limits” of power in the President. “Do 
you think we ought to overrule the Milligan case, when 
it may not be involved here?” 
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“That is a matter for the court to decide whether it is 
important to knock out the Milligan case which hampers 
the Commander in carrying on the war,” the Attorney 
General replied. 

Deliberately each of the points in the briefs was argued 
out thoroughly. The case was argued through the two 
days available before the Military Commission was to 
resume sessions. Attorney General Biddle spoke for two 
hours; then Colonel Royall spoke for an hour and a half. 
When Colonel Royall finished at 3: 55 P. M., Chief Jus- 
tice Stone announced that the Court would meet in special 
session the next day (July 31) at noon. 


The next day the Military Commission resumed ses- 
sions for final arguments. Colonel Royall had begun the 
main arguments for the defense when the Commission re- 
cessed at 11:39 A. M. for the Supreme Court session. 


THE SUPREME COURT OPINION 
At 11:59 A. M. on July 31 the petitioners filed a peti- 


tion in the Supreme Court for certiorari before judgment 
in the Circuit Court of Appeals. The Supreme Court 
convened one minute later, granted the certiorari, and 
announced its decision in a four-minute per curiam opin- 
ion read by Chief Justice Stone from two typewritten 
pages. “The Court has fully considered the questions 
raised in these cases,” the opinion read, “and thoroughly 
argued at the bar and has reached its conclusion on 
them.” *** The Court, leaving for a later date the prepa- 
ration of a full opinion because circumstances required a 
prompt report, merely stated its holdings that the charges 
stated an offense or offenses which the President could 
order tried before a military commission, that the mili- 
tary commission was lawfully constituted, and that the 
petitioners were in lawful custody and had not shown 
cause for being discharged, and its ruling: “The motions 


131 Ex parte Quirin, 63 Sup. Ct. 1 (1942). 
132 63 Sup. Ct. 1, 2. 


4 
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for leave to file petitions for writs of habeas corpus are 
denied.” ** 

Later the reasoning behind the per curiam decision 
was released in the extended opinion. Chief Justice Stone 
delivered the unanimous opinion of the Court.** The 
petitioners had been granted permission to file directly in 
the Supreme Court after denial in the District Court be- 
cause of the importance of the questions presented and “in 
view . . . of the duty which rests on the courts, in time of 
war as well as in time of peace, to preserve unimpaired the 
constitutional safeguards of civil liberty.” **° 

The Court, after tracing succinctly the judicial history, 
narrated the facts of the case—how the petitioners in war- 
time had been instructed in sabotage and then sent on 
their mission to military areas of America, how the Presi- 
dent by Order appointed a Military Commission and by 
Proclamation denied access to the civil courts, how the 
petitioners were transferred from civil to military custody, 
what charges and specifications were lodged with the 
Commission, how the Commission had been conducting 
the trial which, with all evidence presented, was being 
held in abeyance pending the ruling on petitioners’ appli- 
cations. It disposed of opposing contentions regarding 
Haupt’s citizenship with a declaration that it was un- 
necessary, for reasons later to be stated, to resolve them. 

The usual procedure, the Court said, in an application 
for a writ of habeas corpus in the federal court is for the 
court to issue the writ and on the return to hear and dis- 
pose of the case. However, it may without issuance of the 
writ determine whether the prisoner would be discharged 
upon proof of the allegations. The presentation of the 
petitions is institution of a suit, and therefore denial is 
judicial determination of a case or controversy, reviewable 


133 [ bid. 


134 Ex parte Quirin, 63 Sup. Ct. 2, 87 L. ed. 1 (Adv. Op.) 11 U. S. Law 
Week 4001 (1942), released October 29, 1942. 


125 63 Sup. Ct. 2, 6. 
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on appeal to the Court of Appeals, and to the Supreme 
Court by certiorari.’ 

The Court recapitulated the principal contentions: 

The petitioners’ main contention is that as the President 
had no authority to order trial by military tribunal, they 
were entitled to trial in civil courts with the protection 
of the Fifth and Sixth Amendments. In any event, the 
President’s order was in conflict with the Articles of War, 
especially A. W. 38, 43, 46, 5014 and 70." The Govern- 
ment denies these propositions, and insists that, both be- 
cause of their status of enemy belligerents and because 
they fit the description of the class of persons of the Presi- 
dent’s Proclamation, the petitioners are to be denied access 
to the civil courts. The court declared that this conten- 
tion of the Government was not sound.** 

The Court stated that they were not here concerned 
with the guilt or innocence of the petitioners, who had 
stated that they had no intention to obey their orders. 
Constitutional safeguards must be respected even though 
some guilty may thereby escaped punishment. “But de- 
tention and trial of the petitioners ordered by the Presi- 
dent in his declared exercise of his powers as Commander 
in Chief of the Army in time of war and grave public 
danger are not to be set aside by the courts without the 


136 In a sense, the Government lost one of its points by this step. The Gov- 
ernment contended that the petitioners had no standing in a civil court. By 
entertaining certiorari, and not merely denying leave to file, the Court was de- 
claring the President’s Order forbidding access to the civil courts to be invalid. 
The saboteurs, to get their case argued before a civil court, would have to be 
victorious on two contentions—first, the Proclamation was invalid, second, the 
Order appointing the Commission was invalid. They succeeded in the first, but 
failed in the second. 


137 The various citations of the Supreme Court's opinion may be found: 
Articles of War 2, supra note 56; 12, 41 Stat. 789 (1920), 10 U. S. C. 1483 
(1940); 15, supra note 92; 38, supra note 12; 43, supra note 64; 46, supra 
note 66; 50%, supra note 67; 70, supra note 65; 81, supra note 24; 82, supra 
note 25. Paragraph 9 of the RuLtEs o—f LAND WARFARE, supra note 23. The 
Espionage Act of 1917, 40 Stat. 217 (1917), 50 U. S. C. 31 seq. (1940). The 
quotation of the Court from the Hague Convention, 36 Stat. 2279, 2295 (1909). 

138 As indicated in note 136, supra, the Government failed in the contention 
that the petitioners could not come into civil court. The Supreme Court de- 
clared, however, that inasmuch as it decided that the Military Commission did 
have jurisdiction over the charges there was no occasion to decide contentions 
unrelated to the issue. 
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clear conviction that they are in conflict with the Constitu- 
tion or laws of Congress constitutionally enacted.” *” 

It is true that Congress and the President possess no 
powers not derived from the Constitution, but within the 
document are broad statements of purpose and of allot- 
ment of military power in both Congress and the Presi- 
dent. ‘The Constitution thus invests the President as 
Commander in Chief with the power to wage war which 
Congress has declared, and to carry into effect all laws 
passed by Congress for the conduct of war and for the 
government and regulation of the Armed Forces, and all 
laws defining and punishing offenses against the law of 
nations, including those which pertain to the conduct of 
war.” 140 

Specifically, Congress has enacted the Articles of War. 
In those Articles are A. W. | and 2 providing for court- 
martial of certain classes of persons. By A. W. 12 and 15 
there are recognized as tribunals, for offenses against the 
law of war not ordinarily tried by court-martial, military 
commissions which, by A. W. 38 and 46, may have their 
procedure prescribed by the President. A. W. 81 and 82 
authorize trial by either tribunal. A. W. 15 expressly 
states that provisions conferring jurisdiction on courts- 
martial shall not deprive military commissions of juris- 
diction conferred by statute or the law of war. The Es- 
pionage Act of 1917 does not dislodge any military juris- 
diction. 

The Court declared, citing a lengthy list of cases, that 
the Supreme Court has always recognized the law of war 
as part of the law of nations. By A. W. 15 Congress 
expressly indicated that military tribunals shall have 
jurisdiction over war offenders and offenses, and in so 
doing exercised its authority to define and punish those 
offenses. The President invoked the law and his inherent 
constitutional powers. 


13963 Sup. Ct. 2, 9. 
140 Jd. at 10. 
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“An important incident to the conduct of war,” the 
Court said, “is the adoption of measures by the military 
command not only to repel and defeat the enemy, but to 
seize and subject to disciplinary measures those enemies 
who in their attempt to thwart or impede our military ef- 
fort have violated the law of war.” “' The Court went on 
to show a distinction between the instant case and Ex 
parte Milligan: In the instant case Congress had legis- 
lated, and given the President power. ‘The questions are 
whether the offenses charged are offenses against the law 
of war, cognizable before a military tribunal, and whether 
the Constitution does not prohibit trial by such tribunal 
without jury. 

It is no objection that Congress has not codified that 
branch of international law. By various statutes (e. g. 
A. W. 15) Congress has incorporated the law of war by 
reference. Congress had the choice of complete codifica- 
tion or adoption of a system of common law, and it chose 
the latter course. 


This law of war distinguishes between the armed forces 
and the peaceful populations, and also between lawful and 
unlawful combatants. Lawful combatants are subject to 
detention; unlawful combatants are subject further to 
trial by military tribunal for their offenses. Such has 
been our practice since before the Constitution. Military 
commissions have a lengthy body of precedent in our own 
military history. The Lieber Code, General Order No. 
100 of 1863 in paragraphs 83 and 84 codified some of the 
unwritten provisions, stating penalties for those not in 
proper uniform and for armed prowlers. These provisions 
were continued through the Rules of Land Warfare of 
1914 and repromulgated in the Rules of Land Warfare of 
1940 in Paragraphs 345-57. Paragraph 357 provides a 
death penalty for all war crimes, although a lesser may be 
imposed. Paragraph 8 distinguishes between armed 


141 Jd. at 11. 
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forces and peaceful population; paragraph 9 character- 
izes lawful belligerents as those who “carry arms openly” 
and “have a fixed distinctive emblem.” Reading of the 
various provisions evidences the fact that the specific vio- 
lations enumerated are intended to be illustrative, and not 
exclusive. The preamble to Hague Convention IV, to 
which the United States was a signatory, is declaratory 
of the principle of an international common law: 


Until a more complete code of the laws of war has been issued, 
the High Contracting Parties deem it expedient to declare that, 
in cases not included in the Regulations adopted by them, the in- 
habitants and the belligerents remain under the protection and 
the rule of the principles of the law of nations, as they result 
from the usages established among civilized peoples, from the 
laws of humanity and the dictates of the public conscience.'** 

Recogniton of a class of /awful belligerents entitled to 
be treated as prisoners of war is recognition of a class of 
unlawful belligerents (including those combatants not 
wearing a “fixed and distinctive emblem’’) not entitled to 
be treated as prisoners of war. By A. W. 15 Congress has 
provided for their trial and punishment by military com- 
mission according to the law of war. 

Our Government has likewise recognized as unlawful 
combatants those who surreptitiously pass through our 
lines, and then discard their uniforms, for the purpose of 
committing hostile acts. This is in conformity with es- 
tablished principles of international law, and is enacted 
into A. W. 15. 

Specification | of the first charge, states that the peti- 
tioners, being enemies, secretly passed through our mili-. 
tary lines in civilian clothes, contrary to the law of war, 
and went behind the lines in civilian clothes, contrary to 
the law of war, for the purpose of committing hostile 
acts. The admitted facts affirmatively show that the 
charge is not merely colorable or without foundation. 

This specification plainly shows a violation of the law 
of war. It is immaterial that there was no allegation of 


142 Id, at 14. ~ 
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carrying of arms or of contemplated collision with our 
armed forces. ‘Modern warfare is total, directed against 
industrial facilities as well as against armed forces. By 
passing our boundaries for such purposes without uni- 
forms or other emblem signifying their belligerent status, 
or by discarding that means of identification after entry, 
such enemies become unlawful belligerents subject to trial 
and punishment.” ** 

Haupt is charged as an enemy belligerent. Citizenship 
in the United States does not preclude classification as an 
enemy belligerent with the consequences attached to his 
acts. Unlawful belligerency is the gravamen of the 
offense. 

Nor are these petitioners the less belligerents even 
though no hostile acts had actually been committed or at- 
tempted. The offense charged was complete when the 
petitioners, as enemy belligerents, passed through or went 
behind our lines in civilian dress with hostile purpose. 
In treason, defined in Article III, Section 3 of the Con- 
stitution, absence of a uniform is immaterial; but in the 
offense here charged absence of uniform is relevant. 

Petitioners claim that they are nevertheless entitled to 
various constitutional guarantees of indictment and civil 
jury trial, as indicated in their brief. Trial by jury and in- 
dictment were known at the time of adoption of the Con- 
stitution, but they pertain to courts—and military tri- 
bunals are not courts in the sense of the Judiciary Article. 
The purpose and effect of the Constitution was not to 
enlarge the right to trial by jury, but “to preserve unim- 
paired trial by jury in all those cases in which it had been 
recognized by the common law and in all cases of a like 
nature as they might arise in the future. . . .” 

To document the point that the Fifth and Sixth Amend- 
ments and other parts of the Constitution did not en- 
large jury rights, and that there are many instances in 


143 Td, at 15. 
144 Td. at 16. 
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which trial may be conducted without jury, the Court 
cited numerous cases. In the light of this undisputed 
recognition that the Constitution’s “guaranty” of jury 
trial is not universal, the Court concluded that there was 
no extension of the right of jury trial to cases in which 
trial was being had before a military commission. 


And this conclusion applies despite the exception, ex- 
press in the Fifth and implied in the Sixth Amendment, 
of “cases arising in the land or naval forces.” ‘To argue 
that the exception, by applying to members of our armed 
forces, cannot apply to those not members of our armed 
forces and hence that the right to a jury trial is preserved, 
is to misconceive the scope of the Amendment and the 
purpose of the exception. 


In section 2 of the Act of April 10, 1806,**° derived from 
the Resolution of the Continental Congress of August 21, 
1776, there is sentence of death imposed on alien spies 
“according to the law and usage of nations, by sentence of 
a general court-martial.” This must be regarded as a 
contemporary construction of Article III, Section 2 and 
the Amendments as not foreclosing trial by military tri- 
bunal of offenses against the law of war by enemies not 
associated with our own armed forces. A. W. 82 con- 
tinues this construction, which hitherto has not been chal- 
lenged and is “entitled to the greatest respect.” The Court 
considered this point of sufficient importance to document 
its position by a detailed list of cases where spies had been 
tried, sentenced, and executed by military tribunals of 
our country without a jury. The objective of the excep- 
tion was to authorize trial by court-martial of our own 
armed forces in cases which otherwise would have, under 
the Fifth and Sixth Amendments, been triable in civil 
courts. This reasoning applies whether the persons in- 
volved are citizens or not. Trial by military tribunal is 
determined not by citizenship of the offender but by 


1452 Stat. 371 (1806). 
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whether or not the offense charged is a violation of the 
law of war. 


The Court could not bring itself to believe that the in- 
tent behind the Fifth and Sixth Amendments was to deny 
civil rights to members of our own armed forces and yet 
to reserve them to alien or citizen offenders against the 
law of war otherwise triable by military commission. 
Equally so, the Amendments, whose primary purpose was 
to memorialize certain existing practices, ought not be 
construed so as to reserve trial by military tribunal for 
members of our own forces, or so as to impose on those 
agencies the necessity of presentment and trial by jury. 
The Court therefore concluded that the Amendments did 
not restrict the constitutional authority of the military 
commissions, and that petitioners had been lawfully 
placed on trial without a jury before the Commission. 


The Court then expressly took up the Milligan case, 
which had figured so prominently in the public press, the 
briefs, and at argument: 


Petitioners, and especially petitioner Haupt, stress the pro- 
nouncement of this Court in the Milligan case, 4 Wall. page 121, 
18 L. ed. 281, that the law of war “can never be applied to citi- 
zens in states which have upheld the authority of the Govern- 
ment, and where the courts are open and their process unob- 
structed.” Elsewhere in its opinion, 4 Wall. at pages 118, 121, 
122, and 131, 18 L. ed. 281, the Court was at pains to point out 
that Milligan, a citizen twenty years resident in Indiana, who 
had never been a resident of any of the states in rebellion, was 
not an enemy belligerent either entitled to the status of a pris- 
oner of war or subject to the penalties imposed upon lawful 
belligerents. We construe the Court's statements as to the inap- 
plicability of the law of war to Milligan’s case as having par- 
ticular reference to the facts before it. From them the Court 
concluded that Milligan, not being a part of or associated with 
the armed forces of the enemy, was a non-belligerent, not subject 
to the law of war save as—in circumstances found not there to 
be present and not involved here—martial law might be consti- 
tutionally established. 

The Court’s opinion is inapplicable to the case presented by 
the present record.’** 


146 63 Sup. Ct. 2, 19. 
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The Court declared that the petitioners were plainly 
within the boundaries of jurisdiction of a military com- 
mission, that they had been held in good faith for trial by 
a military commission for the offense against the law of 
war being “enemies who, with the purpose of destroying 
war materials and utilities, entered or after entry remained 
in our territory without uniform.” *“* The Court further 
declared, “We hold only that those particular acts con- 
stitute an offense against the law of war which the Con- 
stitution authorizes to be tried by military commission.” * 

As the first specification of Charge I set forth a viola- 
tion of the law of war, there was no need to decide on the 
other specification or on the other charges. 

Regarding the petitioners’ contention that the trial and 
review of the President’s Order was in conflict with A. W. 
38, 43, 46, 50% and 70, the Court was unanimous that 
the Articles in question could afford no basis for issuance 
of the writs. Some members of the Court” believed that 
the ground ought to be that the Articles by context 
should be construed so as not to apply to the instant type 
of case and that Congress had no intent that the Articles 
should apply; other members of the Court thought that 
the particular articles in question, rightly construed, do 
not foreclose the procedure as prescribed by the President 
and adopted by the Commission. 

The Court accordingly affirmed the orders of the Dis- 
trict Court and denied leave for petition for habeas 
corpus, saying: 

we conclude that Charge I, on which the petitioners were de- 
tained for trial by the Military Commission, alleged an offense 
which the President is authorized to order tried by military com- 
mission; that his Order convening the Commission was a lawful 
order and that the Commission was lawfully constituted; that 


the petitioners were held in lawful custody and did not show 
cause for their discharge.**° 


147 Td. at 20. 

148 [bid. 

149 The opinion does not identify the cleavage. 
15063 Sup. Ct. 2, 20. 
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DENOUEMENT 


The reading of the per curiam opinion at the Supreme 
Court session occupied only four minutes. Counsel for 
both sides then repaired to the trial for final argument 
before the Commission. 

Colonel Royall resumed at 1:30 P. M., and was fol- 
lowed by Colonel Ristine, who made a special plea for 
Dasch. The Judge Advocate General then started final 
argument in rebuttal, and the Attorney General made the 
final presentation for the government. Counsel for the 
defense then finished their case. 

The Commissioners deliberated the afternoon of Sat- 
urday, August 1, and all day Sunday. On Monday, Au- 
gust 3, the eight saboteurs filed into the makeshift court- 
room for the last time. The Commission reconvened at 
11:05 A. M. and announced that it had made findings and 
agreed on sentences, but that these would not be announced 
by it. The Commission adjourned at 11:07 A. M., hav- 
ing been in session only two minutes. 

Shortly after 2 o’clock, flanked by Oscar Cox, Assistant 
Solicitor General of the Department of Justice, and Colo- 
nels Hudson and Weir, General McCoy went from the 
courtroom to the White House where he disposed, in a 
stay of only ten minutes, of four stuffed manila envelopes, 
stacking to two feet high, containing the formal charges, 
several thousand pages of transcript, and the findings and 
judgment of the Commission with whatever recommenda- 
tions for mercy the Commission had seen fit to tender the 
President. These were secret, and General McCoy re- 
fused to give newspapermen any clues. The President 
would make the final decision and announcement. 

Dame Rumor’s tongue was wagging about the fate of 
the eight saboteurs. Any wisp of fact, in any possible 
way connected with the saboteurs, was turned into a pre- 
mise leading to a syllogism. A load of lumber trucked into 
Fort Myer led to rumors that the saboteurs were going to 
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be hanged at the fort. The fact that at the District of 
Columbia jail there is a high concrete wall which could 
be used as a backstop induced speculation that the sabo- 
teurs would die before a firing squad." ‘Then, too, it was 
pointed out that in the jail there is an old dining room 
with a high ceiling, large enough for all eight to be gib- 
beted at one time. 

Meanwhile the eight sullenly sat in widely separated 
cells on the second floor of the south wing of the jail. An 
unarmed soldier sat in each cell, to prevent suicide. 
Armed soldiers patrolled the corridors. 

The President had received the case on August 3. On 
August 4 the President said he was still studying the evi- 
dence. 

Still the world waited. What was the fate of the eight 
saboteurs going to be? 

On August 7, at his press conference at 10: 30 A. M. the 
President was asked when he would make an announce- 
ment. He said he wasn’t ready to make any announce- 
ment. “Do you expect to do so today?” he was asked. 
The President replied that he was in no position to say, 
that he did not know. 

Then, at 1: 20 P. M., on August 8, like a bolt of light- 
ning streaking across a summer sky, there came the elec- 
trical announcement from the White House: 


The President completed his review of the findings and sen- 
tences of the Military Commission appointed by him on July 2, 
1942 which tried the eight Nazi saboteurs. 

The President approved the judgment of the Military Com- 
mission that all of the prisoners were guilty and that they be 
given the death sentence by electrocution. 

However, there was a unanimous recommendation by the Com- 
mission, concurred in by the Attorney General and the Judge 
Advocate General of the Army, that the sentence of two of the 
prisoners be commuted to life imprisonment because of their 
assistance to the Government of the United States in the appre- 
hension and conviction of the others. 


151 Major André requested General George Washington to have his execution 
by firing squad as an honorable soldier’s death. This was refused, and the sen- 
tence of hanging was carried out. Rary, Firry Famous Triats (1937) 159. 
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The commutation directed by the President in the case of 
Burger was to confinement at hard labor for life. In the case of 
Dasch, the sentence was commuted by the President to confine- 
ment at hard labor for thirty years. 


The electrocutions began at noon today. Six of the prisoners 
were electrocuted. The other two were confined to prison. 

The records in all eight cases will be sealed until the end of 
the war. 

It is given to all men to die. Ergo, the measure of a life 
is not its duration but its warmth. And so, as the Presi- 
dent’s order was put into effect—sending to death or to a 
shameful living death these eight who treacherously 
sneaked past our borders to commit the Mussolini gesture 
of stiletto in dorsum to the American people whose friend- 
ship and free institutions they had once enjoyed—the 
civilized world *” turned away and gave full attention to 
the grim task ahead. 


The Supreme Court had declared that there is power 
in the Commander in Chief in time of war to deal sum- 
marily with those who cross our lines for hostile purposes. 


All, even an enemy, shall receive justice, but this justice 
must be swift as well as fair. 


The saboteurs had been given a trial before a tribunal; 
they had even been given an opportunity to have their 
cause argued before the highest judicial body in our land 
—all this because ours is a government of justice and of 
democratic principles.*” 


For these cherished principles, this nation has been always 
ready to fight. The question is again—Whether we and our pos- 


152 The Axis was ranting with the usual scant regard for truth. “By sup- 
pressing the habeas corpus for these eight individuals”, the German-controlled 
Rome radio declared over short wave beamed to America, “they have legally 
abolished the habeas corpus for all American citizens of the United States for 
the duration of the war. . . . From now on all Americans who love their 
country will be persecuted without pity. . . . The habeas corpus suppressed, 
Churchill and Roosevelt no longer even are obliged to produce the bodies of 
their victims, so that their families may bury them. This is the actual state of 
the law in the ‘free democracies’.”. N. Y. Times, August 4, 1942. 

153 Tribute must be paid to Attorney General Biddle, Major General Cramer, 
Colonels Royall, Dowell, and Ristine, and their assistants—never opposing 
counsel but rather protagonists in this great demonstration of democracy in 
action—for their fine handling of this important landmark in our legal history. 
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terity shall live as free men or perish as slaves. But, of what 
avail, all our labors and sacrifices, if our purpose were not, and 
if out of this struggle came not, equal justice for all under the 
law? Throughout the centuries, the lawyer has proved himself 
the vigilant champion of the rights of man. The lawyer’s duty 
has never been more pressing than today. We all fight that the 
lamp of freedom may ever burn. In your daily efforts you must 
toil and sacrifice that democracy may live, that its principles may 
never die. In war, as in peace, law in this nation is never pas- 
sive. Preserve and extol its virtues. The battle is difficult; but 
this country has never failed in any task to which it has set its 
hand, and no more worthy task has it ever had. The spirit of a 
free people does not die or surrender. This war must and will 
be won.*** 


154 From address by Major General Cramer before the Joint Convention oi 
the Washington State Bar Association and the Judiciary, Spokane, Washington, 
September 25, 1942. 





BASIC CONCEPTS OF PRICE CONTROL AND 
THE SHERMAN ANTITRUST ACT 


PERRY H. TAFT * 
Special Attorney, Antitrust Division, Department of Justice; Member of the 
California Bar 


A passing review of our national economy during the 
past decade reveals that during the transition from the de- 
pression years to the present state of war an internal tug 
of war has been taking place between two opposing con- 
cepts of price control, the ultimate result of which only 
time can decide. Basically, they are simply: (1) a floor 
under prices and (2) a ceiling over prices, the former be- 
ing important to the vendor of necessary goods, such as 
food and drugs, to protect him from the effects of ruthless 
price cutting during depression years when the market is 
supported by a low purchasing power, and the latter be- 
ing important to the buyer of any goods to protect him 
from price spiraling during wartime when available 
goods do not equal the purchasing power of the public. 

Our over-all legal structure has had incorporated into 
it both concepts of price control, each depending upon the 
character and circumstances of the times. The “floor 
under prices” theory has found favor in state legislation 
but has been neither uniform in character nor enacted in 
all forty-eight states. The “ceiling over prices” theory, 
arising from the impact of war on our whole national 
economy, has of necessity been created through federal 
legislation. 

Somewhere in between these two theories of price con- 
trol stands the Sherman Antitrust Act,’ a fundamental 
economic statute of our federal law, depending neither 
upon the extenuating circumstances of depression nor of 
war for its existence, but having a definite relation to both 
the “floor under prices” and the “ceiling over prices.” 


* This article reflects the opinions of the author and not necessarily the views 
of the Department of Justice. 
1 26 Stat. 209 (1890), 15 U. S. C. §1 (1940). 
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A. SHERMAN ACT ENFORCEMENT AND THE “FLOOR 
UNDER PRICES” THEORY 


During the recent depression years, the “floor under 
prices” doctrine became established in the various states, 
usually in the form of what are popularly known as Un- 
fair Practices Acts and Fair Trade Acts.* These acts are 
basically economic in character and it was conceivable 
that sooner or later they would come under the scrutiny 
of the agency charged with the enforcement of the Sher- 
man Act, since the possibility of a conflict between them 
was possible. The Federal Government’s concession to 
the states of the right to tax articles originating in inter- 
state commerce is well known;* likewise, where states 
have regulated interstate winkedes pursuant to a valid exer- 
cise of police power.* And the far-reaching scope of fed- 
eral authority over commerce has been fully recognized, 
although it may be conceded that the line of jurisdiction 
between federal and state control may be determined by 
the character of the commerce.’ 


When a consideration of a case arising under the Sher- 
man Act is made, therefore, these varied interpretations 
of state and federal authority may tend to becloud the 
true scope of this sweeping statute. The recent Food and 





2 For a complete analy sis of these Acts, see Oppenheim, Kecent Price Control 
Laws (1939); State Price Control Legislation, Marketing Laws Survey, U.S. 
Govt. Print. Off. 1940. 

* See American Steel & Wire Co. v. Speed, 192 U. S. 500, 24 Sup. Ct. 365, 
48 L. ed. 538 (1904); Heisler v. Thomas Colliery Co., 260 U. 5. 245, 43 Sup. 
Ct. 83, 67 L. ed. 237 (1922); Minnesota v. Biasius, 290 U. S. 1, 54 Sup. Ct. 34, 
78 L. ed. 131 (1933); Wiloil Corp. v. Pennsylvania, 294 U. S. 169, 55 Sup. Ct. 
358, 79 L. ed. 838 (1935); but cf. Champlain Realty Co. v. Brattleboro, 260 
U. S. 366, 43 Sup. Ct. 146, 67 L. ed. 309 (1922); Southern Pacific Co. v. Gal- 
lagher, 306 U. S. 167, 59 Sup. Ct. 389, 83 L. ed. 586 (1939). 

4 See Sligh v. Kirkwood, 237 U. S$. 52, 35 Sup. Ct. 501, 59 L. ed. 835 (1915) ; 
Mintz v. Baldwin, 289 U. S. 346, 53 Sup. Ct. 611, 77 L. ed. 1245 (1933); Pacific 
States Box & Basket Co. v. White, 296 U. S. 176, 56 Sup. Ct. 159, 80 L. ed. 138 
(1935); but cf. Lemke v. Farmers — Co., 258 U. S. 50, 42 Sup. Ct. 244, 
66 L. ed. 458 (1922); Baldwin vy. G. A. F. Seelig, Inc., 294 U. S. 52, 55 Sup. 
Ct. 497, 79 L. ed. 1032 (1935). 

5 Trade marks—United States v. Steffens, 100 U. S. 82, 25 L. ed. 550 (1879). 
Cattle—Swift v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 518 
(1905). Radio broadcasting—Fisher’s Blend Station, Inc. v. State Tax Comm., 
297 U. S. 650, 56 Sup. Ct. 608, 80 L. ed. 956 (1936). Labor relations—National 
Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1, 57 Sup. 
Ct. 615, 81 L. ed. 893 (1937). Grain—Wickard vy. Filburn, 63 Sup. Ct. 82, 87 
L. ed. 57 (Adv. Op.) (1942). 
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Grocery Bureau case® decided in the Southern District of 
California is therefore of interest because it serves to 
illuminate the problem of state police power. In addi- 
tion, the case is important because the court purports to 
grant a wider scope to the purview of the Sherman Act. 
This case arose from the return of an indictment’ 
charging a combination and conspiracy to fix wholesale 
and retail food and grocery prices. It was alleged in the 
indictment that retailers, wholesalers, codperative-buying 
organizations and trade associations had agreed to stabil- 
ize the prices of food products shipped into the Southern 
California territory from other states of the United States 
in violation of Section 1 of the Sherman Act.* The man- 
ner of effectuating this conspiracy was alleged to lie in the 
organization of the Food and Grocery Bureau of South- 
ern California by various individuals and corporations 
engaged in the grocery trade; in the procurement of en- 
actment by the California Legislature of certain amend- 
ments and revisions in 1935 of the Unfair Practices Act’ 
which had previously been agreed upon and drafted by 
their attorneys; in the collusive institution of suits to test 
these amendments; in the employment of a Secretary to 
manage the affairs of the Bureau; in the election of a 
Board of Directors to supervise the affairs of the Bureau; 
in the agreement by them upon the collection of an up- 
charge on canned milk to finance the operations of the 
Bureau; in the conducting of a so-called “cost survey” as 
provided for in the: 1935 amendments, ostensibly to deter- 


6 United States v. Food and Grocery Bureau of Southern California, Inc., 43 
F. Supp. 974 (S. D. Calif. 1942). 

7 United States v. Food and Grocery Bureau of Southern California, Inc., 
Crim. No. 14952-Y (S. D. Calif.) returned June 26, 1941. 

8 “Every contract, combination in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal. Every person who shall make 
any contract or engage in any combination or conspiracy hereby declared to be 
illegal shalt be deemed guilty of a misdemeanor, and, on conviction thereof, shall 
be punished by fine not exceeding $5,000, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of the court.” (For the 
Amendment of 1937 to this section, see note 15 infra.) 

® Calif. Stats. 1913, ch. 276, p. 508; as amended, Calif. Stats. 1935, ch. 477, 
p. 1546; Act 8781. 


5 
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mine the “cost of doing business” but actually to give sanc- 
tion to artificial markups on food products in Southern 
California; in the agreement by the Directors of the 
Bureau on the amounts of these markups at periodic meet- 
ings; in the employment of “investigators” to check on 
grocers’ conformance to these markups, and in the actual 
or threatened institution of legal proceedings under the 
Unfair Practices Act of California for failure to conform 
to these markups. 

This conspiracy was alleged to have begun about June 
of 1935 and to have continued up to the date of the return 
of the indictment. It is of interest that the beginning date 
was in close proximity to the demise of the National In- 
dustrial Recovery Administration due to the decision in 
the Schechter Poultry case.*° During the tenure of the 
Food and Grocery Distributors Code in Southern Cali- 
fornia under the N. R. A., there were three Directors and 
an Executive Secretary, and with its passing, these four 
individuals held over in the same capacities in the tenta- 
tively organized Food and Grocery Bureau of Southern 
California, which was subsequently incorporated some 
months later. The allegations of the indictment, there- 
fore, were largely directed toward the continuation of a 
price stabilization program under supposed state sanction 
after federal sanction had terminated due to the Schechter 
case. 

After the return of the indictment, various motions and 
demurrers were interposed, but all, except as to a few 
minor particulars, were denied” in an opinion which 
appeared to indicate the tenor of the ultimate decision. 
When the case came to trial, no attempt was made to 
prove the allegations about lobbying, test suits and harass- 
ment of grocers. That part of the indictment alleging a 
wholesale price-fixing conspiracy was dismissed as to all 


10 Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 
79 L. ed. 1570 (1935). 

11 United States v. Food and Grocery Bureau of Southern California, Inc., 
41 F. Supp. 884 (S. D. Calif. 1941). 
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but two defendants by the court on motion of the govern- 
ment. Upon the completion of the government’s presen- 
tation at the trial of the instant case, some corporate and 
individual defendants were dismissed upon a failure by 
the government to tie them sufficiently into the alleged 
conspiracy, the court feeling reluctant to invoke too 
strongly the doctrine of crime by association.” 

The ultimate decision in the instant case involved the 
remaining individuals and the Bureau. They relied upon 
four main defenses during the trial, which were (1) the 
Miller-Tydings Amendment to the Sherman Act,”* 
(2) the California Unfair Practices Act, (3) the Robin- 
son-Patman Act (Section 3),’* and (4) interstate com- 
merce vs. intrastate commerce, but the court did not view 
all of them as of binding importance in reaching its final 
conclusion. 


I. The Miller-Tydings Amendment to the Sherman Act 


The extent to which the Miller-Tydings Amendment * 
has modified the scope of the Sherman Act was discussed 
by the defendants as an explanation of a practice of the 
Bureau in sending out cards to grocers announcing a min- 


12 See United States v. Food and Grocery Bureau of Southern California, 
Inc., 43 F. Supp. 966 (S. D. Calif. 1942). 

13 50 Stat. 693 (1937), 15 U. S. C. §1 (1940). 

1449 Stat. 1526, 1528 (1936), 15 U. S. C. §§13-13b (1940); 49 Stat. 1527 
(1936), 15 U. S. C. § 21a (1940). 

15 The Amendment reads as follows: “Provided, That nothing herein con- 
tained shall render illegal, contracts or agreements prescribing minimum prices 
for the resale of a commodity which bears, or the label or container of which 
bears, the trade-mark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with commodities of the 
same general class produced or distributed by others, when contracts or agree- 
ments of that description are lawful as applied to intrastate transactions, under 
any statute, law, or public policy now or hereafter in effect in any State, Ter- 
ritory, or the District of Columbia in which such resale is to be made, or to 
which the commodity is to be transported for such resale, and the making of 
such contracts or agreements shall not be an unfair method of competition under 
Section 5, as amended and supplemented, of the act entitled ‘An act to create a 
Federal Trade Commission, to define its powers and duties, and for other pur- 
poses,’ approved September 26, 1914: Provided further, That the preceding 
proviso shall not make lawful any contract or agreement, providing for the 
establishment or maintenance of minimum resale prices,on any commodity herein 
involved, between manufacturers, or between producers, or between wholesalers, 
or between brokers, or between factors, or between retailers, or between persons, 
firms, or corporations in competition with each other.” 
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imum price by certain manufacturers on particular 
articles of their manufacture. The price on these cards 
was the closest approximation to the existing markup and 
the language on the cards required adherence to this 
price. Evidence by both the government and the defend- 
ants was introduced to explain the purport of these cards 
and whether manufacturers had voluntarily asked the 
Bureau to send them out or whether they were a result of 
the Bureau’s own initiative. The defendants claimed that 
the practice did not amount to price fixing by the Bureau, 
and in any event, the Miller-Tydings Amendment had 
modified the scope of the Sherman Act to permit the 
practice. 

- This Amendment grew out of the apparent misunder- 
standing by manufacturers and producers of the extent of 
protection afforded by the various state Fair Trade Acts. 
The early cases held manufacturers’ contracts with re- 
tailers and wholesalers which fixed wholesale and retail 
prices illegal if the manufacturers were engaged in inter- 
state commerce’* unless the manufacturers were simply 
refusing to deal with retailers and wholesalers,” or a bona 
fide agency transaction was in effect between them.” Al- 
though the enactment of these Fair Trade Acts” gave in- 
trastate sanction to these vertical price agreements, the 
question of the legality of such contracts in the interstate 
field remained highly debatable. This is borne out by the 
fact that their constitutionality was established by the 
United States Supreme Court which looked at them only 
in the light of the due process and equal protection 
clauses, and not the commerce clause of the Constitution.” 


16 Dr. Miles Medical Co. v. John D. Park & Sons, 220 U. S. 373, 31 Sup. Ct. 
376, 55 L. ed. 502 (1911); Boston Store of Chicago v. American Graphophone 
Co., 246 U. S. 8, 38 - Ct. 257, 62 L. ed. 551 (1918). 
on bo) States v. Colgate & Co., 250 U. S. 300, 39 Sup. Ct. 465, 63 L. ed. 

18 United States v. Schrader’s Son, Inc., 252 U. S. 85, 40 Sup. Ct. 251, 64 
L. ed. 471 (1920). 

19 Supra note 2. 

20QOld Dearborn Distributing Co. v. Seagram-Distillers Corp., McNeil v. 
Joseph Triner Corp., 299 U. S. 183, 57 Sup. Ct. 139, 81 L. ed. 109 (1936); The 
- ash)” Pyroil Sales Co., Inc., 299 U. S. 198, 57 Sup. Ct. 147, 81 L. ed. 
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Congressional action upon this problem was therefore 
‘sought, leading up to the passage of the Miller-Tydings 
Amendment to the Sherman Act, over the objection of the 
Federal Trade Commission and the President. Thus, 
vertical price-fixing contracts in interstate commerce 
were made valid, provided the contract was valid in the 
state of resale.” 

In the instant case, however, in spite of the strong argu- 
ment made on this point by defendants, the court did not 
consider it and rested its finding upon the question of 
whether or not a retail price-fixing conspiracy existed. 

It should be noted that the Miller-Tydings Amend- 
ment gives validity to resale price maintenance agree- 
ments but expressly provides against horizontal price 
agreements between various types of distributors as well 
as manufacturers. It would seem difficult, therefore, to 
read into that Amendment any sanction for the practice of 
the Bureau in acting as a medium for the transmittal of 
these price cards to retailers, since the effect of this action 
on their part took the form of horizontal price fixing in 
interstate commerce. 


II. The California Unfair Practices Act 


An argument strongly relied upon by defendants in an- 
swer to the allegation of price fixing was their contention 
that the Bureau was merely an organization which they 
used to enforce the Unfair Practices Act of California.” 
This Act is representative of similar statutes which exist 
in the majority of states. Although their constitutional- 
ity has never been passed upon by the United States 
Supreme Court as in the Old Dearborn case* which sus- 


21 Supra note 15, with particular reference to the second proviso of this 
Amendment. For the views of the Department of Justice on this Amendment, 
see memorandum ee by Corwin Edwards, Economic Consultant, entitled 


“Grounds for the Repeal of the Miller-Tydings Amendment which Authorizes 
Resale Price Contracts,” and submitted by Thurman Arnold, Assistant Attorney 
General, on February 14, 1941, to the Temporary National Economic Committee, 
S. Doc. 35, 77th Cong. (1941), p. 232. 

22 Supra note 9. 

23 Supra note 2. 

24 Supra note 20. 
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tained the constitutionality of Fair Trade Acts, the valid- 
ity of the California Act was declared to be not open to 
question.” This declaration is founded largely upon the 
decision in the Central Lumber case” which held consti- 
tutional a South Dakota statute punishing the sale of 
goods at a lower rate in one place than in another for the 
purpose of destroying competition.” 

The California Act was originally passed in 1913 * and 
was substantially similar to the South Dakota statute in 
the Central Lumber case. The Act undoubtedly stemmed 
in part from the fact that California courts did not fol- 
low the majority view on the law of unfair competition 
as expressed in Tuttle v. Buck” but preferred to follow 
the strict view as stated in Boyson v. Thorn.” Due largely 
to its broad terms and ineffective provisions for enforce- 
ment it remained dormant for many years. In 1931, sev- 
eral amendments were made to the Act,” but it still re- 
mained somewhat ineffective. Due probably to the effects 
of the economic depression, which brought to California 
a ruthless price war in the sale of commodities, two 
amendments were enacted by the Legislature in 1933 * 


23 Wholesale Tobacco Dealers Bureau of So. Calif. v. Natl. Candy & Tobacco 
Co., 11 Cal, (2d) 634, 82 P. (2d) 3 (1938). 

26 Central Lumber Co. v. State of South Dakota, 226 U. S. 157, 33 Sup. Ct. 
66, 57 L. ed. 164 (1912). 

27 Session Laws of South Dakota, 1907, Ch. 131. 

28 Statutes and Amendments to the Code, 1913, Ch. 276, p. 508. 

29 107 Minn. 145, 119 N. W. 946 (1909). 

8098 Cal. 578, 33 Pac. 492 (1893). 

31 Statutes and Amendments to the Code, 1931, Ch. 617, p. 1333. 

32 Statutes and Amendments to the Code, 1933, Ch. 261, p. 793 and Ch. 504, 
p. 1280: “Section 1 (a). Sales of Goods at less than cost Prohibited. Every 
person, partnership, firm, corporation, joint stock company, or other association 
engaged in business within this State, who shall sell any article or product at 
less than the cost thereof to such vendor, or give away any article or product, 
for the purpose of injuring competitors and destroying competition, shall be 
deemed guilty of a misdemeanor, and on conviction thereof shall be punished by 
a fine not exceeding five hundred dollars ($500), or by imprisonment not ex- 
ceeding six months, or by both said fine and imprisonment. The term ‘cost’ as 
applied to production is hereby defined as including the cost of raw materials, 
labor and all necessary overhead expenses of the producer; and as applied to 
distribution ‘cost’ shall mean the cost of the article or product to the distributor 
and vendor plus the cost of doing business by said distributor and vendor. 

“Exceptions. The provisions of this section shall not apply to any sale made: 

“(1) In closing out in good faith the owner’s stock or any part thereof 
for the purpose of discontinuing his trade in any such stock or commodity, 
that is, as in the case of the sale of seasonal goods, or to the bona fide sale 
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which were the forerunners of legislation to follow in suc- 
ceeding years. In 1935 the most far-reaching changes to 
the Act were passed.” It should be observed that the sign- 
ing of these amendments took place about two months 
after the Schechter decision and after various groups in 
the Southern California grocery trade, including defend- 
ants, had strongly urged this action.” 

The major provisions of the amended Act are found in 
sections 1, 3, 5, 6 and 10.** Section 1 was largely a rein- 


of perishable goods to prevent loss to the vendor by spoilage or depreciation ; 
“(2) When the goods are damaged or deteriorated in quality, and notice 
is given to the public thereof; 
“(3) By any officer acting under the orders of any court.” 
Section 1 (b) is not germane to the subject of this article. 
33 Supra note 9. 
34 See Southern Retail Grocers Journal, Vol. XXII, No. 20, June 21, 1935. 


35 “Section 1. Unlawful practices. It shall be unlawful for any person, firm, 
or corporation doing business in the State of California and engaged in the 
production, manufacture, distribution or sale of any commodity, or product, or 
service or output of a service trade, of general use or consumption, or the prod- 
uct or service of any public utility, with the intent to destroy the competition of 
any regular established dealer in such commodity, product or service, or to pre- 
vent the competition of any person, firm, private corporation, or municipal or 
other public corporation, who or which in good faith, intends and attempts to 
become such dealer, to discriminate between different sections, communities or 
cities or portions thereof, or between different locations in such sections, com- 
munities, cities or portions thereof in this State, by selling or furnishing such 
commodity, product or service at a lower rate in one section, community or city, 
or any portion thereof, or in one location in such section, community, or city or 
any portion thereof, than in another after making allowance for difference, if 
any, in the grade or quality, quantity and in the actual cost of transportation 
from the point of production, if a raw product or commodity, or from the point 
of manufacture, if a manufactured product or commodity. . . . The inhibition 
hereof against locality discrimination shall embrace any scheme of special re- 
bates, collateral contracts or any device of any nature whereby such discrimina- 
tion is, in substance or fact, effected in violation of the spirit and intent of this 


ct. 

“Section 3. Sales at less than cost. It shall be unlawful for any person, part- 
nership, firm, corporation, joint stock company, or other association engaged in 
business within this State, to sell, offer for sale or advertise for sale any article 
or product, or service or output of a service trade, at less than the cost thereof 
to such vendor, or give, offer to give or advertise the intent to give away any 
article or product, or service or output of a service trade, for the purpose of 
injuring competitors and destroying competition, and he or it shall also be guilty 
of a misdemeanor, and on conviction thereof shall be subject to the penalties set 
out in Section 11 of this act for any such act. 

“Definitions. The term ‘cost’ as applied to production is hereby defined as in- 
cluding the cost of raw materials, labor and all overhead expenses of the pro- 
ducer; and as applied to distribution ‘cost’ shall mean the invoice or replace- 
ment cost, whichever is lower, of the article or product to the distributor and 
vendor plus the cost of doing business by said distributor and vendor. 

“The ‘cost of doing business’ or ‘overhead expense’ is defined as all costs of 
doing business incurred in the conduct of such business and must include without 
limitation the following items of expense: labor (including salaries of exec- 
utives and officers), rent, interest on borrowed capital, depreciation, selling cost, 
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corporation of the original provision of the 1913 Act pro- 
hibiting the sale of goods or services at a lower price in 
one place than in another. Section 3 was a reincorpora- 
tion of section 1 (a) of the 1933 Act and left out the three 
exceptions thereto. It also added a prohibition against 
the offer or advertisement of a price below cost. Com- 
parison between the two sections also reveals that a more 
complete definition of the term “cost” was made in the 
1935 Act. 

Section 5 purported to make the use of a “cost survey” 
a necessary element of enforcement proceedings under 
the Act. Section 6 reincorporated the exceptions of sec- 
tion 1 (a) of the 1933 Act and added a fourth exception. 

Section 10 was unusual in granting to trade associations 


maintenance of equipment, delivery cost, credit losses, all types of licenses, taxes, 
insurance and advertising. 

“Section 5. Proof of Intent. Cost Surveys. In any injunction proceeding, or 
in the prosecution of any person as officer, director or agent, it shall be sufficient 
to allege and prove the unlawful intent of the person, firm or corporation for 
whom or which he acts. Where a particular trade or industry, of which the per- 
son, firm or corporation complained against is a member, has an established cost 
survey for the locality and vicinity in which the offense is committed, the said 
cost survey shall be deemed competent evidence to be used in proving the costs 
of the person, firm, or corporation complained against within the provisions of 
this act. 

“Section 6. When sale at less than cost permitted. The provisions of sections 
3, 4 and 5 shall not apply to any sale made: 

“(a) In closing out in good faith the owner’s stock or any part thereof 
for the purpose of discontinuing his trade in any such stock or commodity, 
and in the case of the sale of seasonal goods, or to the bona fide sale of 
perishable goods to prevent loss to the vendor by spoilage or depreciation, 
provided notice is given to the public thereof; 

“(b) When the goods are damaged or deteriorated in quality, and notice 
is given to the public thereof; 

“(c) By any officer acting under the orders of any court; 

“(d) In an endeavor made in good faith to meet the legal prices of a 
competitor as herein defined selling the same article or product, or service, 
or output of a service trade, in the same locality or trade area. 


“Any person, firm, or corporation who performs work upon, renovates, alters, 
or improves any personal property belonging to another person, firm or corpora- 
tion shall be construed to be a vendor within the meaning of this act.” 

“Section 10. Actions to enjoin violation. Any person, firm, private corporation 
or municipal or other public corporation, or trade association, may maintain an 
action to enjoin a continuance of any act or acts in violation ‘of sections 1 to 7, 
inclusive of this act and, if injured thereby, for the recovery of damages. If, 
in such action, the court shall find that the defendant is violating or has violated 
— of the provisions of sections 1 to 7, inclusive, of this act, it shall enjoin the 

efendant from a continuance thereof. It shall not be necessary that actual dam- 
ages to the plaintiff be alleged or proved. In addition to such injunctive relief, 
the plaintiff in said action shall be entitled to recover from the defendant three 
times the amount of the actual damages, if any, sustained.” 

(Second paragraph of this section is not germane to our discussion here.) 
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the privileges of the Act and in providing for injunctive 
proceedings in addition to the already existing criminal 
enforcement provisions. 

Analysis of the various sections of the 1935 Act reveals 
that the most important changes so far as the Bureau in 
the instant case was concerned were those providing for 
injunctive proceedings in addition to the other already 
existing remedies and the creation of the right of a trade 
association to act on behalf of its members in the use of 
such injunction proceedings. The provisions for a more 
definite explanation of the term “cost” and the utilization 
of a “cost survey” in connection therewith as a basis for 
injunctive proceedings were also important from the 
standpoint of the Bureau. It is perhaps understandable, 
therefore, why the defendants should change their affec- 
tions from defunct national legislation to this unique state 
Act to keep the Southern California grocery trade from 
lapsing back to the conditions prior to the N. R. A. 

In connection with their argument that they were 
merely enforcing the Unfair Practices Act, defendants 
kept referring to the chaotic conditions before the 
N. R. A. It should be noted, however, that reliance was 
always placed on compliance with the N. R. A. and the 
Unfair Practices Act as explanatory of their course of 
conduct rather than that the Bureau was seeking on its 
own initiative to remedy unstable market conditions. 
Authority for this latter argument might be found on the 
basis of the Appalachian Coals case.*° In proceeding 
upon the former argument, defendants contended that the 
letters and cards containing prices which went to grocers 
were of an informative character only, and that any suits 
instituted by the Bureau came about only as the result of 
persistent refusal to sell above the “cost of doing business” 
as established by a survey conducted by the Bureau pur- 
suant to the provisions of the Unfair Practices Act. 


36 Appalachian Coals, Inc. v. United States, 288 U. S. 344, 53 Sup. Ct. 471, 
77 L. ed. 825 (1933), 
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To these arguments, the government’s testimony 
brought forth that the price letters and cards contained 
language requiring adherence to the named prices, a fac- 
tor so important in the Sugar Institute case.” Also 
brought out by the government was evidence of resolu- 
tions at meetings giving authorization for the sending out 
of these price cards and letters. In summing up these 
arguments pro and con, Judge Yankwich in the instant 
case said: 

So if there be violation of this law (the Sherman Act), it mat- 
ters not that the Bureau may have engaged in other very laudable 
activities. The Unfair Practices Act of California contains noth- 
ing which, in itself, is a violation of the antitrust statute. It for- 
bids certain practices. And had the Bureau limited itself to advis- 
ing the trade from time to time as to the manner of complying 
with it, had they been satisfied with issuing from time to time 
real surveys to guide persons in fixing their prices, there probably 
would have been no prosecution. But when, under the guise of 
enforcing the Act, clear price-fixing and price stabilization activ- 
ities are carried on, the protestations of lawful motive lack force: 


“The lady doth protest too much methinks.” (Hamlet, Act IV, 
Scene 2, Line 242. )3* 


These words lead to two conclusions. First, the Act was 
not under attack by the court and therefore its validity 
was not questioned. Second, it is established that a state 
may validly pass legislation permitting it to fix prices” 
and can delegate the authority to fix prices to the proper 
state officials* but individuals cannot under the pretense 
of enforcing a valid state act engage in price-fixing activ- 
ities in interstate commerce. 


III. The Robinson-Patman Act (Section 3). 


Limitations upon the scope of the Sherman Act by the 
enactment of the Robinson-Patman Act“ was urged as 


op Ashe. Institute v. United States, 297 U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 


38 Supra note 6, at 980. 


39 Nebbia v. a of State of New York, 291 U. S. 502, 54 Sup. Ct. 505, 
78 L. ed. 940 (1934). 


40 See Highland Farms Dairy v. Agnew, 300 U. S. 608, 57 Sup. Ct. 549, 81 L. 
ed. 835 (1937). 


41 Supra note 14. 





PRICE CONTROL AND THE SHERMAN ACT 203 


of importance by the defendants. It was contended that 
just as the Clayton Act was considered as supplementary 
and amendatory to the Sherman Act, so also was the Rob- 
inson-Patman Act. The importance of the inclusion of 
all three Acts in the Monopolies and Combinations chap- 
ter of Title 15 U S. C.* was stressed as requiring a con- 
sideration of all three as a whole rather than as separate 
Acts. Defendants then compared section 3 of the Robin- 
son-Patman Act“ to sections | and 3 of the California 
Unfair Practices Act ** for the benefit of the court and 
urged that compliance with the California Act was in 
effect compliance with the Robinson-Patman Act due to 
the striking similarity between them. Urging then that 
the Robinson-Patman Act was amendatory to the Sher- 
man Act, defendants claimed that they were therefore in 
reality enforcing the Sherman Act as amended. 

This unique argument did not impress the court in the 
instant case any more than had the argument by the de- 


fendants on the Miller-Tydings Amendment, for again it 
did not pass upon this point but preferred to rest its find- 
ing purely upon the question of whether or not retail 
prices were fixed. 

Of particular note, however, is the fact that section 3 
of the Robinson-Patman Act provides for criminal pro- 
ceedings® and thus in effect differs materially from the 


42 Supra note 14. 


4315 U. S. C. §13a: “It shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, to be a party to, or assist in, any trans- 
action of sale, or contract to sell, which discriminates to his knowledge against 
competitors of the purchaser, in that, any discount, rebate, allowance, or adver- 
tising service charge is granted to the purchaser over and above any discount, 
rebate, allowance, or advertising service charge available at the time of such 
transaction to said competitors in respect of a sale of goods of like grade, quality, 
and quantity; to sell, or contract to sell, goods in any part of the United States 
at prices lower than those exacted by said person elsewhere in the United States 
for the purpose of destroying competition, or eliminating a competitor in such 
part of the United States; or, to sell, or contract to sell, goods at unreasonably 
low prices for the purpose of destroying competition or eliminating a competitor. 

“Any person violating any of the provisions of this section shall, upon con- 
viction thereof, be fined not more than $5,000 or imprisoned not more than one 
year, or both.” 

#4 Supra note 35. 


45 Supra note 43. 
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Unfair Practices Act “* which provides for criminal and 
civil proceedings. No basis would seem to exist, there- 
fore, for the claim that the Bureau in its relation to the 
Unfair Practices Act was in effect enforcing the Sherman 
Act, since regardless of the argument that the Robinson- 
Patman Act is amendatory to the Sherman Act, there 
‘would appear to be no right of the Bureau to enforce the 
provisions of Section 3 of the Robinson-Patman Act. 


IV. Interstate Commerce vs. Intrastate Commerce 


Throughout the course of the trial, defendants con- 
tended that all the activities of the Bureau were intrastate 
in character, and that the scope of the Sherman Act did 
not reach these activities. They urged the consideration 
of the Original Package doctrine“ in support of this con- 
tention because food products came into the Southern 
California territory from outside California, remained in 
their original packages for periods of time in manufac- 
turers’ or wholesalers’ warehouses in California, then 
were sent to retailers’ stores where they again were stored 
for periods of time before the packages were broken and 
they were displayed on retailers’ shelves for sale to the 
public. It was at this point of breaking the original pack- 
age that interstate commerce ceased, defendants pointed 
out, and since the price was not effective until the article 
was purchased by the public, no price fixing in interstate 
commerce had occurred. The Schechter case“ was cited 
by defendants as supporting this view of interstate com- 
merce. 


To bear out this theory of interstate commerce as ap- 
plicable to the Sherman Act, defendants cited United 


46 Supra note 9. 


47 See Brown v. Maryland, 12 Wheat. 419, 6 L. ed. 678 (1827); Bowman v. 
Chicago & N. W. R. Co., 125 U. S. 465, 8 Sup. Ct. 689, 31 L. ed. 700 (1888) ; 
but cf. Sonneborn Bros. v. Keeling (Cureton), 262 U. S. 506, 43 Sup. Ct. 643, 
67 L. ed. 1095 (1923) ; Whitefield v. Ohio, 297 U. S. 431, 56 Sup. Ct. 532, 80 L, 
ed. 778 (1936). 


48 Supra note 10, 
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States v. E. C. Knight Co.," Hopkins v. United States,” 
Anderson v. United States,’ United Leather Workers v. 
Herkert,” United Mine Workers of America vy. Coronado 
Coal Co.* and Industrial Association v. United States,** 
since in each case some limitation was imposed by the 
court upon the scope of the Sherman Act, depending upon 
the factual situation involved. 

The government relied solely upon cases involving the 
Sherman Act, contending that cases involving any other 
statute were not germane to the instant case due to the dif- 
ference of standards involved. Thus, the Schechter case” 
was cited as not applicable in that it involved a regulatory 
statute as distinguished from a prohibitory statute. The 
Hopkins” case and the Anderson” case were shown to be 
distinguishable from the instant case on the basis of the 
Swift case.* The United Leather Workers case was 
shown to involve an obstruction to the interstate transit of 
products due to a strike, rather than the fixing of prices. 
The government then cited United States v. Patten® 


showing that either actual specific intent to interfere with 


49156 U. S. 1, 15 Sup. Ct. 249, 39 L. ed. 325 (1895), an early case based 
upon tax and police power cases and not the commerce power. 

50171 U. S. 578, 19 Sup. Ct. 40, 43 L. ed. 290 (1898). 

51171 U. S. 604, 19 Sup. Ct. 50, 43 L. ed. 300 (1898), a case similar to the 
Hopkins case, supra note 50, which found only an agreement to create better 
business practices in a livestock exchange rather than the fixing of prices. 

52 265 U. S. 457, 44 Sup. Ct. 623, 68 L. ed. 1104 (1924), a labor strike case 
found not to involve a conspiracy to restrain commerce in the absence of an in- 
terference therewith. 

53 259 U. S. 344, 42 Sup. Ct. 570, 66 L. ed. 975 (1922). But cf. Coronado 
Coal Co. v. United Mine Workers of America, 268 U. S. 295, 45 Sup. Ct. 551, 
69 L. ed. 963 (1925), a case involving substantially the same facts as the earlier 
United Mine Workers case and holding that destruction of property destined for 
interstate commerce due to a strike was an interference therewith. 

54 268 U. S. 64, 45 Sup. Ct. 403, 69 L. ed. 849 (1925), a case holding a boycott 
on plaster which was only one product i in interstate commerce out of many other 
intrastate products was an indirect and remote interference with that commerce. . 

55 Supra note 10. 

56 Supra note 50. 

57 Supra note 51. 

58 Swift & Co. v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 518 
(1905), a case similar to the Anderson case, but involving interstate companies 
who were regulating the market, and thereby interfering with interstate com- 
merce. 

59 Supra note 52. 

80 226 U. S. 525, 33 Sup. Ct. 141, 57 L. ed. 333 (1911), a case involving the 
cornering of the market which stimulated competition for a while but which was 
held to be in restraint of commerce. 
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interstate commerce as in the Swift case” or the doing of 
acts which do in fact substantially affect interstate com- 
merce regardless of motive are sufficient for a violation of 
the Sherman Act. 

Local 167 v. United States” was then cited by the gov- 
ernment as further bearing out its argument, as it sum- 
marized most of the other cases and held that “the control 
of the handling, the sales and the prices at the place of 
origin before the interstate journey begins or in the state 
of destination where the interstate movement ends may 
operate directly to restrain . . . commerce.” Defendants 
contended that this case was not applicable because it in- 
volved other elements in addition to price fixing. 

The final cases brought forth by the government were 
the Socony-Vacuum case,” the Ethyl Gasoline case,” 
United States v. Interstate Circuit, Inc.’ and United 
States v. General Motors Corp.” These cases represent 
the latest views of the courts on the scope of the Sherman 
Act so far as interstate commerce is concerned, and show 
the inclination of the courts to bring activities which are 
violations of the antitrust laws within the purview of the 
Sherman Act regardless of the nature of the activities or 
the fact that they appear to be purely intrastate in char- 
acter. 

In summarizing all these cases, the court in the instant 
case was merely following in the path of the recent deci- 


61 Supra note 58. 


62 291 U. S. 293, 54 Sup. Ct. 396, 78 L. ed. 804 (1934), a case involving a con- 
spiracy of poultry dealers and teamsters to fix prices and by violence to prevent 
purchasers from obtaining poultry. 

88United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 60 Sup. Ct. 811, 
84 L. ed. 1129 (1940), a case involving the stabilization of the Midwest oil mar- 
ket and which established the “per se” violation doctrine of the Sherman Act. 

Ethyl Gasoline Corp. v. United States, 309 U. S. 436, 60 Sup. Ct. 618, 80 
L. ed. 852 (1940), a case involving the use of patents to fix resale prices of 
gasoline. 

65 20 F. Supp. 868 (N. D. Tex. 1937), a case involving the fixing of prices in 
the local market by interstate motion picture distributors. 

66121 F. (2d) 376 (C. C. A. 7th, 1941), cert. den. 312 U. S. 708, 61 Sup. Ct. 
825, 85 L. ed. 1140 (1941), a case involving the fixing of prices in local areas 
by an automobile manufacturer in agreement with an automobile financing cor- 
poration. 
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sions, as shown by the opinion, where Judge Yankwich 
said: 

In assaying price-fixing agreements, the test is not so much 
whether the effect is felt after the movement of the goods has 
reached the end of the interstate journey. The inquiry seeks 
effect upon prices in the market. And if this effect be shown, it 
matters not that the movement had come to a halt within the 
state. The teaching of the most recent cases, to which I have just 
referred, and which I also discussed in the opinion on the Mo- 
tions to Dismiss and to Strike,*’ is too clear to absolve price-fix- 
ing agreements solely because their effect may not be felt until 
local sales are made, in retail trade, at the end of the journey. To 
interpret them in this manner is not to destroy whatever distinc- 
tion may exist between interstate and local activities. It is merely 
to recognize that the Supreme Court, realizing the inter-relation 
between local and interstate commerce, has declined to recognize 
a hiatus in the continuity of movement of articles originating in 
interstate commerce, and has asserted the controlling power of 
the antitrust law over the entire process. 


The recent case of United States v. California Retail 
Grocers Ass’n., Ltd.,” later in time than the Food and 
Grocery Bureau case” and involving entirely different 
defendants, is unreported, but some of the observations of 
Judge Roche during the course of the trial are of interest. 
Speaking of the relation of the California Unfair Prac- 
tices Act to the Sherman Act, he said at page 381 of the 
transcript: 

I am not interfering with the State law in any respect at all. 
You can exercise your full privilege under the State law in any 
fashion you see fit. But in using it to fix prices, there is a viola- 
tion of a Federal law. 
And again at page 382 of the transcript: 


I am not here called upon to pass in any manner on the State 
law. The issue here is a violation of the Sherman Anti-trust Act, 
which contains a price-fixing clause. What method you are using 
in doing that is to me immaterial. If the ultimate result is price- 
fixing, it is a violation. 


These jurists are apparently both in agreement that price- 


fixing in interstate commerce is illegal per se, regardless 
of any circumstances. 


87 Supra note 12. 

88 Supra note 6, at 977. 

89 Crim. No. 27526-R (N. D. Cal.) decided August 18, 1942. 
7° Supra note 6. 
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Because it involves one of the state Fair Trade Acts as 
distinguished from a state Unfair Practice Act, the recent 
indictment” returned by the grand jury in New Jersey 
charging a violation of the Sherman Act is of interest. 
What disposition the courts will make of this indictment 
is at present unknown, but it raises a new aspect of the 
relation of the Sherman Act to the “floor under prices” 
doctrine. 

Certainly, in the light of these cases, it cannot be con- 
tended that the Federal Government looks with entire 
approval upon the legislative effects of the “floor under 
prices” theory. On the other hand, the Sherman Act is 
certainly not attached to the apron-strings of legislation 
of the “ceiling over prices” variety. Rather it would seem 
that it remains as a fundamentally constant anti-inflation- 
ary force, ready to be used when and as the Federal Gov- 
ernment sees fit. This accounts for its use on various occa- 
sions to check artificially inflationary tendencies caused 
primarily through the utilization by individuals of state 
legislation of the “floor under prices” character. In this 
sense, such legislation has a difficult task of justifying its 
continued existence during times such as the present, 
especially when federal legislation of the “ceiling over 
prices” kind has been found to be mandatory. Yet it must 
be remembered that future conditions may arise which 
may well require legislation of this character. 


B. SHERMAN ACT ENFORCEMENT AND THE “CEILING 
OVER PRICES” THEORY 


The recent enactment by Congress of the Emergency 
Price Control Act” represents the culmination of efforts 
to stabilize prices which have been spiraling for over two 
years because of World War II. As such, it represents the 
end of an economic cycle of over ten years duration from 
the depths of depression to a condition of scarce goods 


71 United States v. National Association of Retail Druggists, Crim. No. 683c 
(D. C. N. J.) returned March 26, 1942. 
72 Pus. No. 421, 77th Conc., Act of January 39, 1942. 
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and high prices in this country. This Act is a perfect ex- 
ample of that type of federal legislation putting into effect 
the “ceiling over prices” theory. Its emergency character 
is shown by its provisions terminating its existence under 
certain specified conditions.” The nation-wide scope of 
the task it must perform™ serves to illustrate the in- 
adequacy of state legislation as an effective force for the 
“ceiling over prices” doctrine, although as has been 
shown it can well serve the needs of the “floor under 
prices” doctrine by the enactment of the Unfair Practices 
Acts and the Fair Trade Acts. This would seem to illus- 
trate the main point of divergence between these repre- 
sentative state statutes and federal legislation like the 
Price Control Act. 

But what of the Sherman Act? As a fundamental anti- 
inflationary force, it certainly has a definite relation to the 
Price Control Act, just as it has to the Unfair Practices 
Acts and the Fair Trade Acts. It may be contended that 
the Sherman Acct is a basic statute making unlawful agree- 
ments and combinations to increase prices, whereas the 
Price Control Act is designed purely to set up machinery 
which will itself stabilize the nation’s rising price struc- 
ture. It may also be contended that since the Price Con- 
trol Act stabilizes prices, that therefore it is in conflict 
with the Sherman Act which penalizes price stabilization. 
But both of these contentions ignore the fact that certain 
fields of economic activity are not covered by the Price 
Control Act, and therefore in these fields the Sherman 
Act must still be ready to perform its anti-inflationary 
task. 


73 Section 1. (b). “The provisions of this Act, and all regulations, orders, 
price schedules, and requirements thereunder, shall terminate on June 30, 1943, 
or upon the date of a proclamation by the President, or upon the date specified 
in a concurrent resolution by the two Houses of Congress, declaring that the 
further continuance of the authority granted by this Act is not necessary in the 
interest of the national defense and security, which ever date is the earlier; 


74 Section 1. (a). “It is hereby declared to be in the interest of the national 
defense and security and necessary to the effective prosecution of the present 
war, and the purposes of this Act are, to stabilize prices and to yoy specula- 
tive, unwarranted, and abnormal increases in prices and rents; . . 


6 
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They also ignore the implementary character of the two 
Acts, a study of which reveals that the Sherman Act has 
had new and added responsibilities placed upon its en- 
forcement. Certainly the Price Control Act, since it can 
limit only individual action, has placed upon Sherman 
Act enforcement the job of prosecuting or preventing col- 
lusive agreements to raise to the ceiling certain prices 
which at the time of the price freeze were below that ceil- 
ing, and in the converse, of prosecuting and preventing 
any collusive agreement to prevent the reduction of prices 
from the ceiling. Certain commodities in the hands of 
particular groups are likely to be found in these categories 
of our price structure, and agreements with respect to 
them must be kept under scrutiny. 

Also added to the responsibilities of Sherman Act en- 
forcement is the duty of prosecuting and preventing col- 
lusive agreements to evade the price orders, such as by an 
agreement to submit false information to the Office of 
Price Administration, and of breaking up agreements in 
effect at the time the March ceiling was established, so as 
to bring prices down to a normal level. Thus we can see 
that a rather close relationship exists between these two 
Acts, even though each has a definite separate duty to per- 
form. 

However, it would be well to remember that group ac- 
tion on prices may not be looked upon with disfavor, pro- 
vided certain conditions exist. The use of trade practice 
conferences under the guiding hand of the Federal Trade 
Commission,” as a means of fostering legal activities upon 
the part of various trade groups, is well known. With 
such a precedent available, even before the Price Control 
Act was enacted, the Office of Price Administration, oper- 
ating by virtue of Executive Order 8734, was granted the 
authority by the Department of Justice’® to request the 

75 Kittelle and Mostow, A Review of The Trade Practice Conferences of The 
Federal Trade Commission (1940) 8 Geo. WaAsu. L. Rev. 427. 


76 Letter to Leon Henderson, dated April 29, 1941, by Attorney General Rob- 
ert H. Jackson. 
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holding of industry meetings and to promulgate voluntary 
agreements on price problems, such not being viewed as 
violative of the antitrust laws, but rather as government 
sponsored methods of meeting critical industry prob- 
lems.” It is of interest, therefore, to note that specific pro- 
visions incorporating the main purpose of such meetings 
and agreements, are found in the Price Control Act it- 
self." A perusal of these sections, however, makes it ap- 
parent that their purpose is not that of suspension of the 
operation of the Sherman Act but rather a declaration 
that the activities covered by such sections do not subject 
them to the prohibition of the Sherman Act. Thus, the 
various possible violations of the antitrust laws, by group 
action in relation to price control still provide a proper 


770. P. A. Office Order No. 5, dated October 15, 1941. 


78 Section 2. (a) “. . . Before issuing any regulation or order under the 
foregoing provisions of this subsection, the Administrator shall, so far as prac- 
ticable, advise and consult with representative members oi the industry which 
will be affected by such regulation or order. In the case of any commodity for 
which a maximum price has been established, the Administrator shall, at the 
request of any substantial portion of the industry subject to such maximum price, 
regulation, or order of the Administrator, appoint an industry advisory commit- 
tee, or committees, either national or regional or both, consisting of such num- 
ber of representatives of the industry as may be necessary in order to constitute 
a committee truly representative of the industry, or of the industry in such 
region, as the case may be. The committee shall select a chairman from among 
its members, and shall meet at the call of the chairman. The Administrator shall 
from time to time, at the request of the committee, advise and consult with the 
committee with respect to the regulation or order, and with respect to the form 
thereof, and classifications, differentiations, and adjustments therein. The com- 
mittee may make such recommendations to the Administrator as it deems advis- 
able. Whenever in the judgment of the Administrator such action is necessary or 
proper in order to effectuate the purposes of this Act, he may, without regard to 
the foregoing provisions of this subsection, issue temporary regulations or orders 
establishing as a maximum price or maximum prices the price or prices prevail- 
ing with respect to any commodity or commodities within five days prior to the 
date of issuance of such temporary regulations or orders; but any such tempo- 
rary regulation or order shall be effective for not more than sixty days, and may 
be replaced by a regulation or order under the foregoing provisions of this 
subsection. 


Section 5. “In carrying out the provisions of this Act, the Administrator is 
authorized to confer with producers, processors, manufacturers, retailers, whole- 
salers, and other groups having to do with commodities, and with representa- 
tives and associations thereof, to coOperate with any agency or person, and to 
enter into voluntary arrangements or agreements with any such persons, groups, 
or associations relating to the fixing of maximum prices, the issuance of other 
regulations or orders, or the other purposes of this Act, but no such arrange- 
ment or agreement shall modify any regulation, order or price schedule prev- 
iously issued which is effective in accordance with the provisions of section 2 
or section 206. The Attorney General shall be promptly furnished with a copy 
of each such arrangement or agreement.” 
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basis for Sherman Act enforcement regardless of these 
particular sections of the Price Control Act. 


CONCLUSION 


In the whole fabric of price control as it affects our 
national economy, it is apparent that the Sherman Act 
must play a role. In doing so, it partakes of neither ex- 
treme as exemplified by the theories under consideration, 
although it must always be remembered that it is def- 
initely an anti-inflation force. As such, however, it exists 
as a permanent rather than a temporary part of our legal 
structure, one which is important in ordinary times to 
keep watch on the misuse of the “floor under prices” 
theory, and which is doubly important now as a force to 
rectify those situations on prices with which the Price 
Control Act is powerless to cope. 





LABOR MOBILIZATION LEGISLATION IN 
GREAT BRITAIN, U.S. S. R.. AND GERMANY 


SUMMARY REVIEW* 


By 
DENIS A. COOPER} 


Recent developments in the field of manpower alloca- 
tion in this country, and especially the subordination of 
the Selective Service System to the War Manpower Com- 
mission,’ presage the introduction of labor control meas- 
ures the character of which can be best envisaged by re- 
viewing the principal features of major legislative enact- 
ments’ designed to overcome progressively increasing 
labor scarcity during the past three war years in Great 
Britain, the Soviet Union and Germany. 


GREAT BRITAIN 


When war broke out, Great Britain had just enacted 
the Emergency Powers (Defense) Act of August 24, 
1939,° which authorized the King to make, by Order in 
Council, such regulations as appeared to him necessary 
or expedient for securing the public safety, the defense of 
the realm, the maintenance of public order and the effi- 
cient prosecution of the war. The general structure of the 
Act, as promulgated, was sufficiently broad to include 
labor mobilization on a compulsory basis. However, a 
provision incorporated in subsection (5) of section 1 of 


*The writer expresses his thanks to Dr. Constance A. Kiehel, Chief, and 
Mr. S. Halpern of the staff of the Special Labor Market Problems Unit, War 
Manpower Commission, Washington, D. C., who read the manuscript and made 
valuable suggestions. 

+ Member of the District of Columbia Bar; Assistant Economic Analyst, War 
Manpower Commission, Washington, D. C. 

1 Ex. O. No. 9279, December 5, 1942, 7 Fep. Rec. 10177. 

2 For a discussion of underlying policies and administration of such legislation, 
see Kiehel, Labor Scarcity and Labor-Market Policy Under an Armament 
Program in Germany and Great Britain (1942) 5 Socta, Security BULLETIN, 
No. 9, 4; Schoenfeld and Whitney, Wartime Methods of Dealing with Labor in 
Great Britain and the Dominions (1942) 9 Law anv Contemp. Pros. 522; 
Neumann, Labor Mobilization in the Nationalist Socialist New Order, ibid, 544. 

32 and 3 Geo. 6, ch. 62 (1939). 
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the Act expressly excepted from the general delegation of 
power the authority to impose labor controls. This 
created the need for the enabling Act of May 22, 1940* 
which, in form and in effect,’ contained nothing but an 
amendment to the Act of 1939 giving the government 
power to require persons to place themselves, their serv- 
ices and their property at the disposal of the King. 
Defense Regulation 58A° issued under the new Act 
authorized the Minister of Labor and National Service 
to “direct” any person of any age within the United King- 
dom to any employment which, in his opinion, that per- 
son was capable of performing, provided the Minister 
had due regard for the usual wage rates and working 
conditions prevailing in the locality where the worker 
was to be assigned. The term “any person” as employed 
in this regulation included any alien who had entered the 
United Kingdom on or after May, 1940, from territory 
which had been invaded by the enemy, except enemy 


aliens.’ The new powers, however, did not find prompt 
application; but a series of rules and regulations prepara- 
tory to universal labor mobilization were issued * and 


43 and 4 Geo. 6, ch. 20 (1940). 

5 The new Act was entitled “An Act to extend the powers which may be exer- 
cised by His Majesty under the Emergency Powers (Defence) Act, 1939.” 

6 Regulation 58A of the Defence (General) Regulations, 1939, S. R. & O. 
1940, No. 781, dated May 22, 1940, as amended by S. R. & O. 1940, No. 828, 
dated May 29, 1940; S. R. & O. 1940, No. 907, dated June 7, 1940; S. R. & O. 
1941, No. 257, dated February 28, 1941; S. R. & O. 1941, No. 1899, dated 
November 27, 1941; S. R. & O. 1941, No. 2057, dated December 18, 1941, and 
S. R. & O. 1942, No. 1543, dated August 6, 1942. 

‘? For a definition of the term “enemy alien” see Art. 20 (2) of the Aliens 
Order, S. R. & O. 1920, No. 448, as amended by S. R. & O. 1939, No. 994, 
dated Sept. 1, 1939. 

. 8 The following are some of the major orders concerning labor mobilization 
issued under Regulation 58A: 
(a) The Undertakings (Restriction on Engagement) Order, 1940, S: R. & 
O. 1940, No. 877, dated June 5, 1940, as replaced by the Undertakings (Re- 
striction on Engagement) Order, 1941, S. R. & O. 1941, No. 2069, dated De- 
cember 18, 1941. Designed to introduce orderly hiring and to prevent labor 
pirating, the Order provided that employment in a series of essential indus- 
tries enumerated therein might neither be sought nor offered, by word of 
mouth or advertisement, except through the official Employment Exchange 
machinery of the Ministry of Labour or a government approved employment 
agency ; 
eb) Dock Labour (Compulsory Registration) Order, S. R. & O. 1940, 
No. 1013, dated June 18, 1949.° This order made it compulsory ‘for em- 
ployers in the industry to be a party to an approved port registration 





LABOR MOBILIZATION LEGISLATION 215 


abandonment of work in form of strikes was outlawed.’ 
Aside from the several preparatory mobilization meas- 
ures taken during the period from September, 1939, to 
May, 1940, the labor supply and allocation problem of 
the United Kingdom during its first war year remained 
practically untouched. No restrictions were placed upon 
a worker’s freedom to leave his employment at will or 


scheme which had for its object the regulation of port employment and for 
workers to obtain employment only in accordance with the scheme; 

(c) Specified Classes of Persons (Registration) (No. 1) Order, 1940, 
S. R. & O. 1940, No. 1221, dated July 8, 1940. This order provided for 
the compulsory registration of various types of engineers. It was supple- 
mented by the Specified Classes of Persons (Registration) (No. 2) Order, 
1940, S. R. & O. 1940, No. 1293, dated July 13, 1940, which provided for 
the registration of additional specialized personnel such as persons qualified 
in chemistry, physics, etc. 

(d) Industrial Registration Order, 1940, S. R. & O. 1940, No. 1459, 
dated August 7, 1940, amended by S. R. & O 1940, No. 1507, dated August 
16, 1940, and S. R. & O. 1941, No. 239, dated February 24, 1941. The object 
of this Order, applicable to all males, was to secure the registration of men 
between the ages of 21 to 65 not wholly engaged on government work, 
employed in engineering and certain other key industries in which there was, 
or was likely to be, a shortage of skilled labor. It also covered men who 
have left the industry in the last 15 years after having been engaged at least 
12 months therein; 

(e) Evacuated Persons Registration Order, 1940, S. R. & O. 1940, No. 
1812, dated September 11, 1940. By this Order all unemployed workers 
who had been evacuated were required to register in order that the employ- 
ment offices might be kept informed of any change in the local labor supply, 
so that they might allocate any surplus to other areas ; 

(f) Registration for Employment Order, 1941, S. R. & O. 1941, No. 368, 
dated March 15, 1941. This Order required all British subjects of both 
sexes from the age of 20 upward, suitable and available for employment, 
to register so as to give a complete census of the labor supply available for 
war industries ; 

(g) International Labour Force (Registration of Belgian Nationals) 
Order, 1941, S. R. & O. 1941, No. 719, dated May 26, 1941. Under this and 
a series of other similar orders all persons of Belgian, Dutch, Norwegian 
and other nationalities were required to register. Special employment ex- 
changes were later established to assist all of these aliens in obtaining 
employment useful to the war effort. 


® Conditions of Employment and National Arbitration Order, 1940, S. R. & O. 
1940, No. 1305, dated July 18, 1940, as amended by S. R. & O 1941, No. 1884, 
dated Nov. 14, 1941, S. R. & O. 1942, No. 1073, dated May 29, 1942. This 
Order forbade strikes and contained provisions for the settlement of trade dis- 
putes. It made it compulsory for employers to observe trade union terms and 
conditions of employment. It also provided for the registration of departures 
from trade union practices with a view to their restoration after the war. The 
Order established a National Arbitration Tribunal with representatives from the 
employers and workers, as well as independent members. The members chosen 
to represent employers and workers at any sitting of the Tribunal were selected 
by the Minister of Labour from panels constituted by him after consultation with 
the British Employers’ Confederation and the Trade Union Congress, respec- 
tively. Either party to a dispute might report it to the Minister of Labour 
who referred it to any suitable existing agency within the trade or industry. 
If negotiation failed, the Minister referred the dispute to the National Arbitra- 
tion Tribunal. ; 
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upon the power of an employer to dismiss a worker. The 
Control of Employment Act of 1939*° had introduced 
only the orderly hiring in a few shortage occupations and 
the Undertakings, (Restriction on Engagements) Order 
of 1940“ had extended this control over key shortage in- 
dustries. But the government continued to rely on in- 
direct methods of compulsion as theretofore, such as 
denial of unemployment benefits to unemployed workers 
who refused to accept suitable employment of national 
importance,” the application of a work-or-fight policy, 
production restrictions in nonessential industries and in- 
spection of plants by government officials for the purpose 
of ascertaining and transferring workers whose skills were 
not adequately or fully used. Only rarely and as a last 
resort were workers “directed” to essential employment. 

With the issuance of the Essential Work (General Pro- 
visions) Order in March, 1941,”* the way to organized 
labor transference was cleared. The Essential Work 


Order instituted a direct control over dismissals and 
voluntary departures from employment. It constituted a 
means of checking turnover by forbidding both workmen 
and employers in essential war industries to rescind em- 
ployment contracts without official permission. Having 
thus assured that a transferred worker will remain on his 


102 and 3 Geo. 6, ch. 104 (1939). 

11 Supra, n. 8(a). 

12In furtherance of this purpose the Unemployment Insurance Act of 1935 
was amended on July 5, 1940, by the Unemployment Insurance (Emergency 
Powers) (Amendment) (No. 2) Regulations, 1940, S. R. & O. 1940, No. 1235, 
as amended by S. R. & O. 1942, No. 693, dated April 2, 1942. As amended the 
Order denied unemployment benefits when work of national importance at stand- 
ard rates and conditions was offered and refused merely because it entailed 
leaving family or domicile for a distance 200 miles away, or because the worker 
had been previously employed at better wages or conditions of work, or, if he 
had been unemployed for at least two weeks, because the work offered was 
outside his usual occupation. 

13 Essential Work (General Provisions) Order, S. R. & O. 1941, No. 302, 
dated March 5, 1941, as amended by S. R. & O. 1941, No. 1051, dated July 18, 
1941, and superseded by S. R. & O. 1942, No. 371, dated March 2, 1942, and 
S. R. & O. 1942, No. 583, dated March 25, 1942, S. R. & O. 1942, No. 687, 
dated April 11, 1942, S. R. & O. 1942, No. 1413, dated July 16, 1942, and re- 
voked by S. R. & O. 1942, No. 1594, dated Aug. 6, 1942. The Order provided 
also for the swift prosecution of workers failing to carry out conscientiously 
their assignments through absenteeism or persistent lateness for work without 
reasonable excuse. 
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new job, transference from one job to another, and when- 
ever needed, from one locality or region to another, be- 
came a frequently used device of labor allocation and dis- 
tribution. Rules and orders subsequently issued merely 
adjusted existing legislation to the daily changing needs 
of war production. 

On December 18, 1941, the National Service (No. 2) 
Act, 1941,’* was enacted. It placed on all citizens, 18 to 
55 years of age, a general obligation to serve in either a 
military or civilian capacity. Pursuant to its provisions, 
all men up to the age of 51, not on active military duty, 
were placed in some branch of the civilian services where- 
as all single women, between the ages of 20 to 30 inclu- 
sive, liable to conscription either for the armed forces for 
civilian defense or for some branch of the civilian serv- 
ices, not engaged as yet in essential work of the above type, 
were directed to vital industrial work. 

Thus was legislation, necessary to effectuate labor 
mobilization in conformity with the need to increase war 
production in the face of progressively exhausted labor 
reserves, put into practice. At present, compulsory serv- 
ice includes the obligation to stay on an assigned job or be 
transferred to any enterprise officially designated as essen- 
tial to the war effort or necessary for maintaining supplies 
or services essential to the life of the community. It can 
be imposed upon any bona fide resident of the United 
Kingdom, and such service includes the obligation of 
conscientious performance of assigned tasks. Continued 
absenteeism or lateness without reasonable justification 
renders a worker liable to standard penalties under the 
Defense Regulations. Penalties include imprisonment 
from two to three years or fines from 100 to 500 pounds 
or both. 


THE UNION OF SOCIALIST SOVIET REPUBLICS 


Although the Soviet Union became engaged in a war 
with Finland almost immediately after. the outbreak of 


145 and 6 Geo. 6, ch. 4 (1941). 





218 THE GEORGE WASHINGTON LAW REVIEW 


the general conflagration, it did not appear necessary to 
enact any special labor legislation, since advance prep- 
arations had sufficiently enabled the country to lead its 
comparatively minor conflict to a successful conclusion. 
Aside from an order of the People’s Commissar of Jus- 
tice and the Attorney General of the U. S. S. R. subject- 
ing graduates of technical and higher educational institu- 
tions to severe penalties for failure to report immediately 
upon graduation for duty on government assigned paid 
positions,*® no major labor legislation was enacted. About 
a year later, however, when Russia sensed the inevitability 
of an armed clash with Germany, its government em- 
barked not only upon a giant armament production pro- 
gram, but also upon a program of training sufficient labor 
reserves capable of filling gaps left in the ranks of indus- 
trial labor in the event a mass withdrawal of manpower 
for the armed forces should become necessary. To this 
end a decree issued on October 2, 1940, by the Presidium 
of the Supreme Soviet of the U. S. S. R., authorized the 
Council of People’s Commissars of the U. S. S. R. to con- 
script yearly from 800,000 to 1,000,000 youths between 
the ages of 14 to 17 years to be trained in factory, trade 
and railroad schools for a subsequent four-year period of 
paid compulsory labor in industry.** To provide sufficient 
skilled personnel for newly established or expanded war 
factories, a decree of October 19, 1940, was issued, auth- 
orizing the government to transfer, whenever needed, 
highly skilled workers from one factory to another re- 
gardless of the territorial location of the latter.'’ Persons 


15 Haensel, A Survey of Soviet Labor Legislation: 1917-1941 (1942) 36 
Inu. L. Rev. 529, 541, and sources there cited. 

16 Decree of the Presidium of the Supreme Soviet of the U. S. S. R. concern- 
ing labor reserves. See translation of this decree in (1941) 1 INTERNATIONAL 
REFERENCE Service, No. 4, U. S. Department of Commerce. 

17 Decree of the Presidium of the Supreme Soviet of the U. S. S. R. concern- 
ing the procedure of obligatory transfer of engineers, technicians, foremen, em- 
ployees and skilled workers from one enterprise or institution to another. For 
translation of this decree, see (1940) 3 American REVIEW ON THE SoviET 
Union, No. 1, 63. See also administrative instructions for this decree in 
Sobranyie Postanovlenii i << om 1941, December 16, 1941, Art. 61. 
See also Pravda, October 20, 21, 1940. 
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failing to carry out transfer orders issued under that 
decree were regarded to have left the enterprise or insti- 
tution without permission and were tried and punished 
in accordance with a job freezing decree issued a few 
months earlier by the Presidium of the Supreme Soviet 
of the U. S. S. R.”* 

While the youth training and armament programs were 
under way, the expected happened. The ensuing mass 
withdrawal of men from industry compelled the Soviet 
Government to extend its youth training program to girls 
between the ages of 16 to 18 years. In addition, a decree 
of the Presidium of the Supreme Soviet of the U. S. S. R. 
dated February 13, 1942, provided for the mobilization 
of all urban able-bodied males aged 16 to 55 and females 
16 to 45 years, not already employed in some state enter- 
prise or institution.’” All conscriptees were assigned, for 
the duration of the war, to essential industries or to con- 
struction work at their places of residence. Two months 
later mobilization for agricultural work was decreed. On 
April 17, 1942, the Council of People’s Commissars and 
the Central Committee of the All-Union Communist 
Party (of Bolsheviks) decreed * that youths in collective 
farms,” 12 to 16 years old, were to work compulsorily at 
least 50 labor days” yearly. A decree of the same day pro- 
vided further for the draft for agricultural work of able- 
bodied urban and rural males from 14 to 55 years and fe- 

'8 Order of the Presidium of the Supreme Soviet of the U. S. S. R. to lay 
down rules respecting the transference to the eight-hour working day and the 
seven-day working week and to prohibit wage earning and salaried employees 
from leaving the undertaking or institution arbitrarily. For translation of this 
decree, see INTERNATIONAL LaBor OrrFick, LEGISLATIVE SerIEs 1940—Russ. 1. 

19 Decree concerning the mobilization for the duration of the war of the 


able-bodied urban population for industry and construction. See Izvestia, Feb- 
ruary 14, 1942. 

20 Decree concerning the increase of the obligatory minimum number of labor- 
days for collective farmers. See Pravda, April 17, 1942. 

21 Collective farms, known as Kolkhosy, are collectively owned by their 
members. 

22 A “labor-day” is a norm of production based on the quantity and character 
of the work performed and is not equivalent to a calendar day. It may take 
two or more calendar days’ work to finish but one “labor-day” as computed by 
law. On the other hand, it is possible to perform in one calendar day’s wor 
more than the norm of one “labor-day” depending upon the nature of the task 
and the efficiency of the worker. 
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males 14 to 50 years, not already employed in industry or 
transport.” The draft included even dispensable govern- 
ment employees. This agricultural conscription decree 
was recently put into practice, for the duration of the 1942 
harvest season, by a decree of July 12, 1942, which em- 
braced also industrial engineers and technicians presently 
employed, former combine operators who have left their 
trade, as well as 50 per cent of the urban hauling system 
throughout the nation, provided its draft did not interfere 
with military needs.” 

As in Great Britain, stepped-up armament production 
accompanied by increasing labor shortages caused a con- 
siderable labor turnover which threatened to obstruct the 
entire preparedness program. Existing labor stabiliza- 
tion methods, such as work books,” curtailment of social 
wages for job shoppers,” etc., did not prevent job quitting 
and outright job freezing seemed the only remaining 
alternative. Hence, on June 26, 1940, workers were for- 


bidden to leave their jobs without express permission 
from their employer, such permission to be granted in ex- 
ceptional cases only (e.g., serious illness, entrance of the 
employee into a higher educational institution, etc.).” 
Workers violating the decree and employers neglecting to 
report unauthorized job quittings were punished severely. 
Discharge of workers for truancy, prescribed by previous 


23 Decree of the Council of People’s Commissars and the Central Committee 
of the All-Union Communist Party (of Bolsheviks) concerning the method of 
mobilization of the able-bodied population of cities and rural localities for agri- 
cultural work in collective farms, state farms, and machine tractor stations. 
See Izvestia, Pravda, April 17, 1942. 

24 Decree of the Council of People’s Commissars and the Central Committee 
of the All-Union Communist Party (of Bolsheviks) concerning the preparation 
for the harvest and delivery of agricultural products in 1942. See Izvestia, 
July 12, 1942. 

25 Decree of the Council of People’s Commissars of the U. S. S. R. No. 1320 
of December 20, 1938, concerning the introduction of labor books. See Sobranyie 
Postanovlenii i Rasporiazhenii, No. 58, December 1, 1938, Art. 29. 

26 Decree of the Council of People’s Commissars of the U. S. S. R., the Cen- 
tral. Committee of the All-Union Communist Party (of Bolsheviks), and the 
All-Union Central Council of Trade Unions of December 28, 1938, on measures 
regulating labor discipline, improving the practice of state social insurance and 
combatting abuses in that sphere. See translation of this decree in (1939) 18 
Stavonic AND EAst-EuropeaNn Review, No. 51, 702 et seq. 

27 Supra, n. 18. 
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legislation, was forbidden and severe punishment insti- 
tuted instead. Simultaneously, labor piracy was declared 
to be a criminal offense. 

When a year later the invading Germans forced the 
evacuation of a great many vital war industries and farms 
to safer zones, a decree of December 26, 1941, was 
designed to keep labor on its job and to compel workers 
to transfer along with evacuated industrial or agricultural 
undertakings.* Unauthorized job quitting of such enter- 
prise was made punishable as military desertion by court 
martial. Originally intended as a specific compulsory 
transfer measure, circumstances and interpretation by the 
military courts transformed this decree into a general 
compulsory transfer decree which gradually supplanted 
the decrees of June 26, 1940,” and of October 19, 1940.*° 
The prohibition contained in the decree against desertion 
of vital war enterprises was made applicable not only to 
evacuated factories and farms but to all vital war indus- 
tries generally, and compulsory transfer applied to any 
type of worker without regard to his qualifications. 

Compulsory labor service in the U. S. S. R. includes 
the obligation of conscientious performance of assigned 
duties. Persons falling short of work schedules through 
wilful absenteeism or lateness are criminal offenders sub- 
ject to trial and punishment by corrective labor at the 
place of work for a period not exceeding six months with 
a simultaneous reduction of not more than 25 per cent of 
their wages. Penalized workers persisting in truancy are 
remanded to prison for the remainder of their unexpired 
corrective labor term. As an indirect means of enforce- 
ment of labor discipline, managers of enterprises who fail 
to take legal action against truants are prosecuted. Sim- 
ilarly, managers, chief engineers, and technical personnel 

28 Decree of the Presidium of the Supreme Soviet of the U. S. S. R. concern- 
ing the liability of workers and employees of enterprises of war industries for 
arbitrarily quitting the enterprises. See Pravda, December 27, 1941, 2. 


29 Supra, n. 18. 
380 Supra, n. 17. 
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responsible for the quality of production are liable to 
prison terms ranging from five to eight years for releasing 
substandard products.” 


GERMANY 


Labor control measures introduced in Germany since 
the outbreak of the war were merely a continuation of a 
series of pre-war legislative enactments designed to 
mobilize progressively the nation for war. When war 
actually came, legislation whereby workers, including 
aliens, could be ordered to do such work as was deemed 
essential in the national interest was already in effect.” 
What remained to be done was to allocate properly the 
available supply of labor between the essential industries 
and services of the country from which military conscrip- 
tion was expected to withdraw continuously great num- 
bers of men. To this end a chain of mobilization orders 
and decrees, issued in rapid succession during the first 
few months of the war, made the previously existing con- 
trol of the nation’s labor supply complete. Legislation 
which was later enacted was devoted mostly to details of 
application and improvements of major orders and 
decrees already in existence. 

On September 1, 1939, the day the war broke out, the 
Ministerial Council for the Defense of the Reich (Min- 
isterrat fuer Reichsverteidigung) issued a decree assum- 
ing such additional powers over the nation’s workers as 
were deemed necessary for the efficient prosecution of the 
war.” Additional orders were subsequently issued where- 
by the government continued with its pre-war practice of 
conscripting youths for short term service.“ In addition, 


31 Decree of July 10, 1940, of the Presidium of the Supreme Soviet of the 
U. S. S. R. concerning the liability for output of incomplete products or prod- 
ucts of inferior quality as well as for noncompliance with the obligation concern- 
ing standards of industrial products. 

382 For a list of major legislation concerning labor prior to the outbreak of 
the war, see HamBurcer, How Nazi Germany Has Mositizep anp Con- 
TROLLED Lasor (1940) 60. 

83 1939 REICHSGESETZBLATT (hereinafter referred to as RGB), pt. I, 1685. 

8¢ Order of September 4, 1939, to carry out the National Labor Service Duty 
for female youth, RGBI, pt. I, 1693; ReImcHSARBEITSBLATT (hereinafter referred 
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persons 15 to 70 years of age were made liable to conscrip- 
tion for so-called Emergency Service (Notdienst) from 
which only the physically handicapped, women in the 
sixth month of pregnancy and mothers with children 
under 15 years of age in their care, were exempt. This 
emergency service was assimilated to military service and 
because it was considered a public duty for which con- 
scriptees received, aside from up-keep, neither wages nor 
salary, their dependents were granted family allow- 
ances.* Due to the increasing shortage of labor the Min- 
isterial Council for the Defense of the Reich authorized 
on September 28, 1939 inspection of factories by special 
commissions for the purpose of transferring superfluous 
and inadequately utilized workers to other jobs where 
they were most urgently needed. On September 29, 
1939, an order of the Minister of Labor provided that the 
increased demand for female labor in industries essential 
to the war effort, such as, agriculture, metal working, 
chemical industry, transport, health and welfare services 
be met by transference of female workers from nonessen- 
tial industries.” 

Farm labor shortages caused by heavy military con- 
scription were partially met by a decree of September 22, 
1939, of the Ministerial Council for the Defense of the 
Reich providing for the draft, for agricultural work dur- 
ing vacation time, of all school children who had reached 


to as RABI), pt. I, 418. The Reichs Labor Leader was empowered to conscript 
unmarried unemployed women 17 to 25 years of age for National Labor Service 
Duty (Reichsarbeitsdienstpflicht), service into which only a limited number of 
females were drafted in peace-time; National Service Law of September 9, 
1939, RGBI, pt. I, 1747. This was a new version of the pre-war Reichs Labor 
Service Law (Reichsarbeitsdienstgesetz) ; Order to carry on the National Labor 
Service for male youth during the war, RGBI, pt. I, 2465; RABI, pt. I, January 
5, 1940, 2. This decree extended the powers to conscript male youth for 
compulsory labor service under the provisions of the National Labor Service 
Law for the duration of the war. 

85 First administrative order to carry out the Emergency Service Order 
RGBI, pt. I, 1775; RABI, pt. I, 439. For the Emergency Service Order see 
RABI, 1938, pt. I, 329. 

36 For details on these commissions see circular of May 16, 1940, concerning 
measures for meeting the manpower needs of the armament industry, RABI, 
pt. I, 284 et seq. 

87 Allocation of women in war, RABI, pt. I, 502. 
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the age of 16 years.** School vacations were fixed in such 
a manner as to make the maximum use of youths in agri- 
culture. Further continuous depletion of agricultural 
manpower compelled the government to issue, on March 
7, 1942, a decree mobilizing for agricultural work all per- 
sons living in the country or in nearby urban communities 
as well as family members of people employed in indus- 
try, especially those having farming background or expe- 
rience and physically capable of performing agricultural 
tasks.*° 

Although labor control measures designed to prevent 
labor turnover and to keep workers on their jobs. were 
already in force prior to the outbreak of the war, addi- 
tional broader legislation controlling changes of employ- 
ment was unavoidable if the mobilization measures were 
to be effective. To this end an order of September 1, 1939, 
issued by the Ministerial Council for the Defense of the 
Reich prohibited the unilateral rescission of any employ- 
ment contract in any branch of the national economy with- 
out the consent of the official Employment Office (Ar- 
beitsamt).** The decree, as amended on September 6, 
1939, prohibited also the hiring of workers and em- 
ployees, except for agricultural and mining jobs, and 
domestic service in households with children under 14 
years of age, without the permission of the employment 
authorities." Workers were from then on practically 
frozen in their jobs, for any change of employment re- 
quired, under the law, two permissions, one emanating 
from the employer, or, in case of his refusal, from the 
Employment Office having jurisdiction over him, and the 
other emanating from the employment authorities having 


38 Order concerning the allocation of older school children, RGBI, pt. I, 1867; 
RABI, pt. I, 451 


88 Order concerning the allocation to agriculture of additional workers to 
secure the food supply of the German people. RGBI, pt. I, 105 
_ 40 Order concerning restrictions on change of employment, RGBI, pt. I, 1685; 
RABI, pt. I, 416. 


41 First administrative order to carry out the order concerning restrictions on 
change of employment, RGBI, pt. I, 1690; RABI, pt. I, 417. 
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jurisdiction over the prospective new employer. These 
provisions were further strengthened by decrees of May 
20, 1942, June 13, 1942 “ and July 20, 1942.“ 

Compulsory mobilization measures are rigidly en- 
forced. Absenteeism, lateness on the job, disobedience to- 
ward plant managers, refusal to carry out assigned tasks, 
and undisciplined behavior of any kind are forbidden. 
Labor pirating and the offer or acceptance of higher 
wages or better working conditions than those established 
in the trade or industry for similar work by workers of the 
same skill and sex are also forbidden. All violations of 
labor mobilization orders are punished by penalties con- 
sisting of imprisonment and/or fines. 


CONCLUSION 


A cursory glance at the wartime labor legislation of 
Great Britain, the U. S. S. R., and Germany, briefly sum- 
marized in the proceeding pages, shows that the means of 
coping with the steadily increasing labor shortage were 


on the whole identical or similar in all three countries. 
This is due to the fact that regardless of the institutional 
or political structure of the countries engaged in modern 
warfare, competition for manpower among the armed 
forces, agriculture and industries creates labor shortage 
problems which, of necessity, must be solved by similar 
methods as long as the total amount of human resources 
is limited. 
42 Order safeguarding workers for the war economy, RGBI, pt. I, 340. 


43 Administrative order to carry out the order safeguarding workers for the 
war economy, RGBI, pt. I, 393. 


44 Order against breach of employment contracts and against labor pirating 


as well as against demanding disproportionately high wages in private economy, 
RABI, pt. I, 341. 
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EDITORIAL NOTES 
RENEGOTIATION OF GOVERNMENT WAR CONTRACTS 


World War II has again focused public attention upon the necessity 
of taking excessive profits out of war as an integral part of the cur- 
rent program to finance the war by exerting every effort to prevent 
inflation and to reduce costs. 

During World War I no laws of general application were enacted 
to control directly the costs of or profits derived from war contracts. 
Instead attempts at restrictions of profits were reflected, if at all, only 
indirectly in such measures as the recapture of undue profits through 
excess profits taxes, a limited price control program, priorities and 
profit limitations based on percentages of cost.’ 

In the post-World War I period there were many omens of discon- 
tent at the high level of industrial profits realized during the war. In 
1919 the American Legion took the lead in striking at future war 
profiteering by adopting a resolution to take profits out of war. When 
World War II is ended it is morally certain that our returning armed 
forces will once again be backed by general public sentiment in de- 
manding an accounting of war profits as well as in resolving that the 


term “war profiteer’” should become obsolete in our language. 


It was not until the 1930's that the Congress commenced in earnest 
to recognize the demands oi the people for investigation and control 
of profits in connection with munitions and other war materials.’ 


During the past eight years specific attempts have been made to 
limit profits on government contracts. The Vinson-Trammell Act 
provided for a profit limitation of 10% on the manufacture and con- 


1 The Lever Act, 40 Stat. 276, is illustrative of this type of legislation. Under 
the Act, President Wilson issued an order fixing coal prices which was upheld 
by the Supreme Court in Highland v. Russell Car Company, 279 U. S. 253, 49 
Sup. Ct. 314, 73 L. ed. 688 (1929). For the details of World War I measures, 
see 2 Lyon & ABRAMSON, GOVERNMENT AND Economic Lire (1940) ch. 
XXVIII; Harpy, WarTIME Controt oF Prices (1940) chs VII-XIL 

2 The hearings and reports of various Congressional Committees during this 
period are cited in 2 Lyon < ABRAMSON, Op. cit. supra note 1 at 1084. The re- 
ports of the Special Senate Committee on Investigation of the Munitions In- 
dustry, pursuant to S. Res. 206, 73d-74th Cong., 39 pts. (1934-36), are of par- 
ticular interest in connection with renegotiation. Aside from being a definite 
indication by the Congress of its realization that something should be done to 
control wartime costs and profits, this investigation arrives at definite recom- 
mendations and conclusions as to both the inadequacy of previous legislation and 
the form which should be followed in the future. At page 12 of Report No. 944, 
Part 7, dated June 15, 1936, the Committee stated: “It finds, from wartime 
experience enough evidence of the difficulty of auditing thousands of old vouch- 
ers and of properly allocating overhead which the companies may have improp- 
erly saddled on to Navy vessels, to declare that there is no effective profit limita- 
tion law today.” 

[ 227 ] 
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struction of naval vessels and naval aircraft. This Act was sub- 
sequently revised and amended but neither it nor any others achieved 
fully the objectives of lowering costs and accomplishing an equitable 
method of control.* 

The recent national emergency and the entry of this country into 
World War II made it apparent that many millions of dollars could 
be saved for the tax payers of this and future generations if the costs 
of the enormous amounts of material, equipment and supplies neces- 
sary for the successful prosecution of the war effort could be satis- 
factorily controlled. Profits realized on war contracts are costs to the 
contracting agencies. 

The problem of controlling costs was complicated by the various 
types of contracts issued or awarded by the government agencies. 
Some were based on competitive bids, others on negotiated prices and 
still others on cost-plus-a-fixed-fee basis. Consequently, in order to 
prevent “war profiteering” on these contracts, it was necessary to 
establish a procedure which was flexible and equitable. 

The procedure finally adopted by the Congress involves a renegotia- 
tion of the contract price and is applicable to any type of contract. Re- 
negotiation bespeaks discussion between the parties and, notwithstand- 
ing the statute defines that term as including the refixing by the Sec- 
retary of the contract price, some measure of consensual agreement 
would seem to be implicit. As such, renegotiation is not a startling in- 
novation, but merely a new application of established processes for 
amending contracts or adjusting their terms in the light of experience 
under them. 


Legislative History of The Renegotiations Act 


One of the original proposals in Congress was a statute limiting the 
profits on war contracts to a flat 6%.° Yielding to War and Navy De- 
partment objections that a flat profit limitation did not adequately ful- 
fill the purpose since it afforded no incentive to reduce costs, did not 
reward low cost producers and did not achieve uniformity of treat- 
ment, this procedure was rejected by the Senate Committee on Appro- 
priations upon consideration of the bill. 


3 Sec. 3 of the Act of March 27, 1934, 48 Stat. 503, 34 U. S. C. § 494 (1940). 

*The history of the Vinson-Trammell Act and other interesting data with 
respect to profit-limiting legislation may be found in U. S. Sen. Sub. Com. of 
Finance, Hearings on Renegotiation of Contracts, 77th Cong., 2nd Sess. (1942) 
74. There also appears at page 96 a statement of Treasury Department Regard- 
ing Profit Limiting Provisions of the Vinson-Trammell Act and Procedure 
Thereunder. 

5 This was the Case Amendment to H. R. 6868( Sixth Supplemental National 
Defense Appropriation Act, 1942). The Act passed the House of Representa- 
tives with this amendment included. 
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As a substitute it was proposed that every contract price be reéx- 
amined in the light of actual experience under the contract as a basis 
for eliminating excessive profits.* This theory involved no compulsion 
upon the contractor other than a bargaining in good faith for the pur- 
pose of adjusting the contract price. Finally, Congress enacted as a 
part of the “Sixth Supplemental National Defense Appropriation Act, 
1942” a statutory provision imposing upon the Secretaries of War 
and Navy and the Chairman of the Maritime Commission the duty of 
eliminating excessive profits by a process of renegotiation.” This was 
subsequently amended by the “Revenue Act of 1942.” * The two com- 
bined constitute the much discussed law governing profits on war con- 
tracts. The Amendment makes contracts with the Treasury Depart- 
ment subject to renegotiation® and incorporates clarifying practices 
and procedures. 


Purposes and Provisions of the Act 


The purpose of the Act is to eliminate excessive and unreasonable 
profits through the renegotiation of contracts to the end of lowering 
costs. Also inherent within the Act and in its administration is the 
hypothesis that reasonable profits should be allowed to encourage a 
steady, efficient and maximum production of war goods at a low cost.’° 


The statute applies to all contractors or subcontractors (the latter in- 
cluding subcontractors of subcontractors, etc.) where the total of war 
contracts held by him in a fiscal year exceeds in the aggregate the 
amount of $100,000, except for certain statutory and discretionary 
exemptions.’! The discretionary exemptions are: (1) “Any con- 
tracts or subcontracts under which, in the opinion of the Secretary, the 
profits can be determined with reasonable certainty when the contract 
price is established, such as certain classes of agreements for personal 
services, for the purchase of real property, perishable goods, or com- 
modities, the minimum price for the sale of which has been fixed by a 
public regulatory body, or leases and license agreements, and of agree- 


6 This idea was presented to the Committee by Mr. Donald Nelson and rep- 
resentatives of the War and Navy Departments. 

7 Sec. 403, Pub. Law No. 528, 77th Cong., 2nd Sess., approved April 25, 1942. 
56 Stat. 245 (1942), 41 U. S. C. note following Sec. 1. 

8 Title VIII, Sec. 801 approved October 31, 1942, 56 Stat. 982 (1942). 

9 Sec. 403 (a) (1) as amended, supra note 8. 
ni on United States Maritime Commission press release P. R. 1320, August 

, 1942. 

11 Sec. 403 (c) (6) as amended, supra note 8: “The subsection (c) shall be 
applicable to all contracts and subcontracts . . . unless (iii) the aggregate sales 
by the contractor or subcontractor, and by all persons under the control of or 
controlling or under common control with the contractor or subcontractor, under 
contracts with the Departments and subcontracts thereunder do not exceed, or in 
the opinion of the Secretary concerned will not exceed $100,000 for the fiscal 
year of such contract or subcontractor, 
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ments where the period of performance under such contract or subcon- 
tract will not be in excess of thirty days, (2) any contract or subcon- 
tract to be performed outside of the territorial limits of the continental 
United States or in Alaska, and (3) a portion of any contract or sub- 
contract or performance thereunder during a specific period or 
periods, if in the opinion of the Secretary the provisions of the con- 
tract are otherwise adequate to prevent excessive profits.” The statu- 
tory exemptions are: [1] “Any contract by a Department with any 
other Department, Bureau, Agency, or Governmental Corporation of 
the United States, or with any territory, possession, or state or any 
agency thereof, or with any foreign government, or any agency there- 
of, and [2] any contract or subcontract for the product of a mine, oil 
or gas well, or other mineral or natural deposit, or timber which has 
not been processed, refined, or treated bevond the first form or state 
suitable for industrial use.” 


Three provisions effect a statute of limitations on renegotiation. 
One prohibits renegotiation after one year from the close of the fiscal 
year in which the contract or subcontract was completed or ter- 
minated.'* The second authorizes a contractor to file financial and cost 
statements for a prior fiscal period and obtain clearance under the 
statute unless the Secretary begins renegotiation within one year 
thereafter.'"* The third authorizes a special limitation period to be 
fixed and inserted in each individual contract, according to the Secre- 
tary’s discretion."* 


The statute allows an offset credit for federal income and excess 
profit taxes paid or payable on the profits being refunded.’® 


Subsection (b) of Section 403 provides for the insertion in con- 
tracts made after April 28, 1942, of a provision requiring renegotia- 
tion of the contract price “‘at a period or periods when, in the judg- 
ment of the Secretary, the profits can be determined with reasonable 
certainty” as well as a provision requiring the contractor to insert a 
similar provision in each subcontract for an amount in excess of 
$100,000 made by him under the contract. 


Subsection (c) of Section 403 authorizes and directs the Secretary 
to require renegotiation whenever in the Secretary's opinion excessive 
profits have been realized or are likely to be realized. 


12 Sec. 403 (c) (6) as amended, supra note 8. 

13 Sec. 403 (c) (5) as amended, supra note 8. 

14 Sec. 403 (b) (4) as amended, supra note 8. 

15 Sec. 403 (c) (3) as amended, supra note 8 As to taxation, consult Sec. 
3806, I. R. C., enacted by Sec. 508 of the Revenue Act of 1942 (supra note 8) ; 
also the Bureau of Internal Revenue’s statement of policy issued September 14, 


1942 (1942-37-11193, I. T. 3577), 
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Excessive Profits 


The most difficult and controversial question in respect to renegotia- 
tion concerns the definition and interpretation of the term “excessive 
profits.” Actually this term is somewhat of a misnomer since the 
profits to which the statute is directed are more often “unexpected” 
than they are excessive or unreasonable. The uniqueness of modern 
war material and the stupendous quantities required, together with 
little or no prior experience in their manufacture, necessitated only a 
rough guess at their costs, and now, after production has gotten into 
full swing, these estimates have proved to have been too high. 

There is no arbitrary formula for determining a reasonable profit. 
The Act specifically provides that renegotiation may be on an overall 
basis, i.e. “to eliminate excessive profits on some or all of such con- 
tracts and subcontracts as a group.” ’*® Consequently, a company’s 
overall profit on its war business before deduction of taxes is the con- 
sideration in arriving at voluntary agreements on a cooperative basis. 

Renegotiation is recommended at the time when costs can be fairly 

‘accurately determined. This involves a combination of hindsight and 
contemporary evaluation, except for those contracts which were in 
existence on April 28, 1942, the date of enactment of the Act.'? 


The determination of a contractor’s costs is guided by regulations 
which have from time to time been issued by the government agencies 
concerned '* and also by T. D. 5000.'* As a general rule the contrac- 
tor’s accounting method is accepted and if his financial statements and 
cost analyses are competently certified and well supported, they may 
find acceptance. Detailed audits by the agencies are not necessarily to 
be anticipated, except in special cases.”° 


It has been argued that the net result of renegotiation is to reduce 
every contract to a “cost-plus-a-percentage of cost” type. Actually the 
resultant type is, as one official has characterized it, a “cost-less-plus” 
contract. The “less” relates to reductions in cost and the “plus” 
means, aside from a basic allowable profit, certain intangibles reflect- 


16 Sec. 403 (c) (1) as amended, supra note 8. 

17 See (1942) 55 Harv. L. Rev. 427, 433-437. 

18 See, for example, U. S. Maritime Commission REGULATIONS PRESCRIBING 
METHOD oF DETERMINING Prorit for use in connection with the authority 
granted it by the Merchant Marine Act, 1936, as amended. 

49 Stat. 1985 (1936), 46 U. S. C. §§ 1101, 1111 (1940). 

19 T. D. 5000, 76 T. D. (August 15, 1940) No. 10, 5 Fed. Reg. 2788 (1940) 
was issued by the Treasury Department as a guide to the allowance of costs 
under the Vinson-Trammell Act, supra notes 3, 4. This regulation is often used 
in connection with cost-plus-a-fixed fee contracts. 

20 See Statement of Mr. Patterson, Hearings, supra note 4 at 14. 
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ing upon the actual figure to be used, as explained by the War De- 
partment in a recent publication,”* as follows: 


The Board and Sections will be guided in general by the fol- 
lowing principles of renegotiation established by the Board: 

A company is entitled to no more than a reasonable wartime 
margin of profit. Ordinarily this is taken as the ratio of profit 
before taxes to sales or to net worth at the beginning of the year. 
Under existing war conditions more reliance should be placed on 
the ratio of profit to sales, and the ratio of profit to net worth 
should be used only as a check. In determining what margin of 
profit would be fair, consideration should be given to the corre- 
sponding profits in prewar years for the particular company and 
for the industry especially in cases where the war products 
are substantially like the prewar products, but it cannot be as- 
sumed that under war conditions a company requires as great a 
margin of profit as under competitive conditions in normal times ; 
to the corresponding margin of profit allowed to other companies 
manufacturing similar war products or operating under similar 
conditions; and to the volume of sales, the allowable margin of 
profit being reduced on a graduated scale as the volume increases. 
Consideration should also be given to the ratio of labor and 
burden [overhead] to materials included in the adjusted costs 
since a company performing its own contracts requires a greater 
margin of protection than one which subcontracts most of the 
work, and a company engaged in a complex manufacturing opera- 
tion is entitled to more consideration than one engaged in a com- 
paratively simple manufacturing operation. Consideration may 
also be given to the fact that a company has voluntarily made 
available to the Government its patent rights affecting war pro- 
duction. 

The margin of profit so determined should be adjusted, upward 
or downward, to reflect consideration of so-called factors of per- 
formance in respect of which the operations of the company com- 
pare favorably or unfavorably with those of other companies en- 
gaged in war production. Among these factors of performance 
are the following: (1) quality of production; (2) rate of de- 
livery and turnover; (3) inventive contribution; (4) coodpera- 
tion with other manufacturers; (5) economy in use of raw mate- 
rials; and (6) efficiency in reducing costs. 

The margin of profit so determined should also be adjusted 
upward to reflect consideration of risks attributable to war pro- 
duction which a company with fixed-price contracts must assume. 
Among these risks are the following: (1) increases in cost of 
materials: (2) imminent wage increases; (3) inexperience in 
new types of production; (4) complexity of manufacturing 
technique; and (5) delays from inability to obtain materials. 

In the case of a company with substantial capital devoted to 
war production, the ratio of the profit so determined to net worth 


21 War Department Price Adjustment Board, Princrptes, Poticy AND PRo- 
CEDURE TO BE FOLLOWED IN RENEGOTIATION (1942), 
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at the beginning of the year should then be used as a check to 
determine whether the company is making a fair return on its 
investment. Net worth should be analyzed to determine to what 
extent it includes accumulated profits from war _ business. 
Furthermore, it cannot be assumed that under war conditions a 
company is entitled to as great a return as under competitive con- 
ditions in normal times. 

No attempt will be made to prescribe or even recommend 
actual percentages, or ranges of percentages, for use in determin- 
ing excessive profits. The allowable margins of profit necessarily 
vary under all the circumstances and should be arrived at by the 
Price Adjustment Sections in discussions with representatives of 
companies engaged in the particular business under considera- 
tion.*? 

Other considerations in determining costs and profits could, in some 
cases, include the comparison of one manufacturer’s cost with those of 
others doing the same type of work and reference to an operating ratio 
between wartime costs and peacetime costs, the latter period to cover, 
for example, 1936 to 1940 except for ‘feast and famine” industries 
where a longer period is indicated.** The Act also provides that “. . 
in determining the excessiveness of profits . . . the Secretary shall 
recognize the properly applicable exclusions and deductions of the 
character which the contractor or subcontractor is allowed under 
Chapter I and Chapter 2E of the Internal Revenue Code.” ** 

The determination of the actual final profit necessarily will lie 
largely within the discretion of the Price Adjustment Board, subject 
to the Secretary’s review.*> While each Board is, of course, a govern- 
ment body, it is reported that their membership, in the main, consists 
of former business men of industrial background.** 

It should also be noted that to date the overwhelming majority of 
renegotiated contracts have been voluntary agreements and quite often 
the initial action has been started by the manufacturer.** Here it may 
be pointed out that renegotiation probably is better described from the 
functional standpoint as “redetermination.” 

Some opponents of renegotiation take the stand that control of 
profits should be left to taxation by means of “recapture” through the 


22 Similar considerations are set forth in P. R. 1320, supra note 10. 

28 Manufacturers of items such as large dredging equipment involving the use 
of special machines are usually considered as feast and famine industries because 
of their specification and only periodic jobs. 

24 Sec. 403 (c) (3) as amended, supra note 8. 

25 For a discussion of the procedure in renegotiation see infra page 234. The 
Price Adjustment Boards have been created by each Department to handle re- 
negotiation subject to review by the Secretaries. 

26 See Hearings, supra note 4 to 26. 

27 See N. Y. Times, December 13, 1942. Voluntary renegotiation, between the 
contractor and the contracting officer, is not displaced by the new act. Army 
Procurement Regulations, par. 1213 (1942), 
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excess profits tax. From the standpoint of public morale taxation 
does not do the job because the public looks only at the profit realized 
by an industry and not at how much of this profit is ultimately re- 
turned by way of income or other forms of taxation. It is also a fact 
that excess profits taxes do not tend to lower costs and consequently 
still leave untouched the situation in which the government pays more 
for an article than it is worth. Lastly, as is pointed out by proponents 
of renegotiation, reduction in cost and the corresponding decrease in 
the amount of money in circulation has an obviously curbing effect on 
inflationary trends. 


Procedure in Renegotiation 


Renegotiation is not to be considered as a direct price fixing power. 
It is, however, intended as an equitable and flexible method of con- 
trolling profits, costs and prices of war materials. The details of re- 
negotiation are handled by Price Adjustment Boards in each of the 
Departments concerned. Where “mixed-plants” are involved, that is, 
plants having war contracts with more than one Department, it is 
decided among the boards which one of them will handle renegotiation 
and then that board negotiates on the basis of all the contracts in- 
volved. Usually the board representing the Department which has the 
largest volume of business with a contractor is the one which handles 
the determination of profits. 


The proceedings of renegotiation are usually informal discussions 
between the contractor and the board with the final result a mutual 
agreement in writing. This agreement, which is in reality a settle- 
ment, may provide for a refund of profits which have been deemed ex- 
cessive or it may provide for a future reduction in prices, or both. The 
negotiated agreement covers a definite period and can be revised only 
if there has been fraud in the procurement of the agreement. If the 
agreement is for a current period provision is made for adjustment in 
the event that at the end of the period a substantial variance has oc- 
curred between actual profits and profits estimated at the time of the 
agreement. 

It should be noted that the Act contains enforcement sanctions.** If 
a contractor refuses to renegotiate the matter may be referred to the 
Secretary for suit. Recalcitrant contractors may find their affairs 
aired before a Congressional Committee in public hearings. If the 


28 Sec. 403 (c) (2) as amended, supra note 8: “The Secretary may bring 
actions on behalf of the United States in the appropriate courts of the United 
States to recover from such contractor or subcontractor, any amount of such 
excessive profits actually paid to him and not withheld or eliminated by some 
other method under this subsection.” 
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contractor is not satisfied with the renegotiated price he presumably is 
entitled to his day in court.?® 


Novel Legal Problems Raised by the Act 


Aside from the conventional questions of statutory interpretation, 
legal problems which have been discussed most often in connection 
with the Act center around: (1) the constitutionality of the delega- 
tion by Congress to the Secretaries of War, Navy and the Treasury 
Departments and the Chairman of the Maritime Commission of the 
power to renegotiate contracts presumably as individual officials ; 
(2) the constitutionality of unilateral renegotiation; and (3) wheth- 
er the renegotiation clause renders the contracts so uncertain and 
illusory as to be unenforceable. These aspects will be hereinafter 
briefly discussed in the order named. 

The case of United States v. Bethlehem Steel Corporation® repre- 
sents a recent expression by the Supreme Court of its views on gov- 
ernment contracts and should be considered in any discussion of the 
Renegotiations Act. Under a bonus for savings clause, based on the 
company’s original estimates, the defendant was allowed to retain 
comparatively high profits on a World War I ship-building contract, 
as against the Government’s claim of duress and unconscionability. 
While the Court recognizes the dangers of war profiteering it was 
reluctant judically to re-write the contracts according to its own views 
of morality. Mr. Justice Black in the majority opinion stated: “If 
the Executive is in need of additional laws by which to protect the 
nation against war profiteering, the Constitution has given to Con- 
gress, not to this Court, the power to make them.” *' Mr. Justice 
Murphy, concurring, stated: ““No man or set of men should want to 
make excessive profits out of the travail of the nation at war, and gov- 
ernment officials entrusted with contract authority, and the Congress 
bestowing such authority, should be alert to prevent it.” ** From these 
and other expressions it seems clear that the Court recognizes the 
power of Congress to enact legislation controlling and limiting profits 
on war contracts. 


29 An interesting question is presented in the situation where a contractor 
acknowledges his obligation to renegotiate the contract price but conscientiously 
believes that the renegotiated price is not equitable. Apparently the Secretary 
is not the final judge of such matters and the contractor may have his case heard 
by the courts. On the other hand, the courts will probably accept the findings as 
to costs, etc., as determined by the Price Adjustment Boards to be conclusive if 
supported by substantial evidence. Cf. Federal Trade Commission Act §5, 38 
Stat. 717, 719 (1938), 15 U. S. C. 45 (1940); National Labor Relations Act 
§ 10, 49 Stat. 453 (f) (1935), 29 U. S. C. 160 (e) (1940); N. L. R. B. v. 
Edison Co. 305 U. S. 197, 59 Sup. 206, 83 L. ed. 126 (1938). 

30 315 U. S. 289, 62 Sup. Ct. 581, 86 L. ed. 855 (1942). 

31 Supra note 26, at 309. 

32 Supra note 26, at 310, 
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The Renegotiation Act states: “Whenever, in the opinion of the 
Secretary of a Department, the profits realized or likely to be realized 
from any contract with such Department, or from any subcontract 
thereunder whether or not made by the contractor, may be excessive, 
the Secretary is authorized and directed to require the contractor or 
subcontractor to renegotiate the contract price.” ** Merely by way of 
suggesting the constitutional issues involved, questions may arise as to 
whether the foregoing delegation of power constitutes the establish- 
ment by Congress of a sufficient standard, and whether Congress has 
delegated legislative power instead of mere administrative authority.** 

In considering these questions, it is desirable to note that notwith- 
standing the so-called settled principle of constitutional law, as ex- 
pressed by Cooley, “that the power conferred upon the legislature to 
make laws cannot be delegated by that department to any other body 
or authority,” ** there have been only a few instances where the Su- 
preme Court has invalidated legislation on the ground that the enact- 
ments were excessive delegations of power.*® 

Where by statute the Congress has declared a general policy and 
imposed upon the administrator the duty of ascertaining what par- 
ticular cases come within the rule the authorization has been held 
validly conferred.*” If Congress has established an “intelligible prin- 
ciple” and left to the administrators the power and discretion to “fill 
in the details” it has been held that the statutes are not unconstitu- 
ional delegations.** In applying these principles to the Renegotiations 
Act, it is submitted that Congress has laid down an “intelligible prin- 
ciple,” namely that excessive profits be eliminated from war contracts, 
and has established the method of renegotiation of the contract prices 
as the standard procedure to be followed in eliminating such profits. 


83 Sec. 403 (c) (1) as amended, supra note 8. 

34 Articles covering the historical, comparative and substantive law aspects 
of delegation of power, both in connection with the separation of powers and 
due process aspects, are collected in 4 SELEcTED Essays ON CONSTITUTIONAL 
Law (Assoc. of Amer. L. Schools) (1938), Ch. 2. Cases are collected in 
FRANKFuRTER & Davison, CASES ON ADMINISTRATIVE LAW (2d ed. 1935). 

35 CooLeY, CONSTITUTIONAL LimiTaTions (8th ed. 1927) 224. 

86 Two fairly recent cases have invalidated statutes on grounds of being 
excessive delegations of power. These are Panama Refining Co. v. Ryan, 293 
U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1935); and Schechter Poultry Corp. 
v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). A long 
line of cases beginning with Brig Aurora v. United States, 7 Cranch 382 (U. S. 
1813) and Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892) 
have sustained authorizations given to executive officials. 

87 See St. Louis I. M. & S. Rwy. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 
52 L. ed. 1061 (1908); and Intermountain Rate Cases, 234 U. S. 476, 34 Sup. 
Ct. 986, 58 L. ed. 1409 (1914). 

38 United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 
(1911). This case upheld the power of the Department of Agriculture to “fill in 
the details” by finding conditions which operated to cause depredations of 
natural forestry resources and subjected the violator to punishment, 
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This has left to the Secretaries not the power to legislate but only the 
authority and discretion to “fill in the details” by establishing rules 
and procedures for carrying out the expressed will of Congress. In- 
stead of being a power to make a law, the Act is merely a grant of 
authority or discretion as to its execution to be exercised under and 
in pursuance of the law by application of the standards therein to 
varying factual situations. 

The practical theory behind the upholding of many delegations is 
the “necessity of the case’ doctrine.*® One writer expresses this by 
saying the question is, what is reasonably necessary in view of what 
the times demand and of the end to be accomplished.*° Obviously the 
Congress itself could not review the thousands of war contracts to 
determine whether the profits were excessive, but recognizing the 
necessity of controlling war profits as demanded by the times has ap- 
pointed the Secretaries as its agents to carry out its enactment that 
war profits be eliminated by the process of renegotiation. 

If Congress has declared the policy and has specified reasonably 
practicable standards for the type of regulation involved, it is immate- 
rial that the delegation of authority runs to a single administrator in- 
stead of to a board or commission.*' The delegation and standards in 
the Renegotiation Act compare favorably with those recently sus- 
tained by the Supreme Court.** 

Subsection (f) of Section 403 also presents a question connected 
with delegation. This Section reads: “Subject to any regulations 
which the President may prescribe for the protection of the interests 
of the Government, the authority and discretion herein conferred upon 
the Secretary of each Department may be delegated in whole or in 
part by him to such individuals or agencies as he may delegate in his 
Department, or in any other Department with the consent of the Sec- 
retary of that Department, and he may authorize such individuals or 
agencies to make further delegations of such authority and discre- 
tion.” The section apparently sanctions two subdelegations of au- 
thority and is so phrased that it may be read as conferring upon the 


39 United States v. Grimaud, supra note 38. 

40 Frankfurter, Constitutional Opinions of Justice Holmes (1916) 29 Harv. 
L. Rev. 683, 686-688. 

41 For example, the Act of March 3, 1899 (30 Stat. 1153, 1154 (1899), 33 
U. S. C. § 502 (1940) ) authorizing the Secretary of War to determine whether 
bridges and other structures constitute unreasonable obstructions to navigation 
was sustained in Union Bridge Co. v. United States, 204 U. S. 364, 27 Sup. Ct. 
367, 51 L. ed. 523 (1907). 

42. Opp Cotton Mills v. Administrator, 312 U. S. 126, 61 Sup. Ct. 524, 85 
L. ed. 624 (1941); United States v. Rock Royal Co-operative, 307 U. S. 533, 
59 Sup. Ct. 933, 83 L. ed. 1446 (1939); cf. Sec. 2(a) of The Emergency 
Price Control Act, Pus. No. 421, 77th Conc., 2d Sess., Act of January 30, 
1942. 
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first subdelegate the authority to redelegate to the second subdelegate. 
Such an interpretation would leave in the hands of the Secretary only 
the selection of the first subdelegate. It is felt that this subsection 
confuses the delineation of final authority. 


Concerning unilateral renegotiation some doubt may arise whether 
that portion of the Act which provides for the renegotiation of con- 
tracts entered into prior to April 28, 1942, is constitutional. Contracts 
subsequent to April 28, 1942, contain the renegotiation clause, and 
consequently the rights are contractual rather than statutory.** In a 
recent article one writer has expressed the opinion that “the govern- 
ment cannot compel renegotiation of such contracts (not containing 
the renegotiation clause) entered into prior to April 28, 1942, but not 
finally settled until after that date.” ** 

Any contract awarded or issued by the government vests in the 
holder thereof a property right to the contract price which is entitled 
to the protection of the Fifth Amendment to the Constitution of the 
United States.*° Congress may enact a statute impairing the obliga- 
tion of contracts without violating the due process clause if the statute 
is enacted under one of the powers expressly delegated by the Consti- 
tution.*® The constitutional inhibition against passing laws interfer- 
ing with obligations under a contract is only against the States.*’ 


However, for the statute covering renegotiation to be a “power ex- 


43 Supra page 230. 

44 McGuire, Renegotiation of Contracts and Recovery of Excessive Profits, 
(1942) QuaA.iFiep Contractor, Vol. 7, No. 7 at 18. 

*5 For a discussion of this phase of the constitutionality of the Act and 
especially as to the question resulting from the contracts having the sovereign 
as one party, see (1942) 16 So. Cauir. L. Rev. 33 et seq. 

46 See Highland v. Russell Car Co., supra note 1, at page 261, where the 
Court said: “It is everywhere recognized that the freedom of the people to 
enter into and carry out contracts in respect of their property and private 
affairs is a matter of great public concern and that such liberty may not lightly 
be impaired. Steele v. Drummond, 275 U. S. 199, 205. Generally speaking, 
that right is protected by the due process clauses of the Fifth and Fourteenth 
Amendments. . . . It is also well established by the decisions of this court 
that such liberty is not absolute or universal and that Congress may regulate 
the making and performance of such contracts whenever reasonably necessary 
to effect any of the great purposes for which the national government was 
created. . . . Under the Constitution and subject to the safeguards there set 
for the protection of life, liberty and property . . . the Congress and the Presi- 
dent exert the war power of the nation, and they have wide discretion as to 
the means to be employed successfully to carry on.” See also Continental 
Illinois National Bank & Trust Co. v. Chicago, Rock Island & Pacific Ry. Co., 
294 U. S. 648, 55 Sup. Ct. 595, 79 L. ed. 1110 (1935), where at page 680 the 
Court said: “Speaking generally, it may be said the Congress, while without 
power to impair the obligation of contracts by laws acting directly and in- 
dependently to that end, undeniably, has authority to pass legislation pertinent 
to any of the powers conferred by the Constitution, however, it may operate 
collaterally or incidentally to impair the obligation of private contracts.” 

47 For a discussion of this question see Collier, Gold Contracts and Legislative 
Power (1934) 2 Geo, Wasu. L. Rev. 303, 334, et seq. 
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pressly delegated by the Constitution” it would be necessary to con- 
sider the renegotiation as coming within one of the war powers. The 
claim might be asserted that unilateral renegotiation of contract prices 
in contracts entered into prior to April 28, 1942, is not directly 
and immediately concerned with the successful prosecution of the war 
effort. . 

The above is predicated on the assumption that Section 403 would 
be interpreted as granting the power and duty of unilateral renegotia- 
tion. During the discussion on the bill in the Senate Committee, some 
Senators were of the opinion that the bill required mutual agreement.** 
If such should be the interpretation then the constitutional question 
could be circumvented without expressly deciding it. 

Uncertainty and illusoriness go to the fundamentals of contracts.** 
A contract is unenforceable where the promises and performances to 
be rendered by each party are not reasonably certain.*’ On the other 
hand, a contract price is not so uncertain or illusory as to render the 
contract unenforceable if such price can be determined with reasonable 
certainty.’ If the contract leaves the price indefinite but the price 
can be rendered certain by reference to an objective standard, then the 
contract will be upheld.** Where contracts contain a renegotiation 
clause the obligor is certain that the renegotiation will not deprive him 
of all profits. This profit is determined by reference to a standard, 
namely, what is reasonable as determined by the Secretary. It is ad- 
mittedly a close question whether the courts will hold that reasonable 
profit as determined by the Secretary is a sufficiently objective stand- 
ard. Yet, in substance the contract price as stipulated is a basic meas- 
ure for computing the remuneration which is to be allowed under the 
contract and the obligor knows that this is what he will receive unless 


such price is unreasonable in the light of all of the cireumstances.** 


48 See, for example, the discussion at page 37 of the “Hearing Before the 
Committee on Finance, U. S. Senate on Sec. 403 of Pub. Law No. 528” Sept. 
22 and 23, 1942. See also (1942) 16 So. Cauir. L. Rev. at 32. 

49 See (1942) 16 So. Cauir. L. Rev. 33 at 40 for an approach to this problem 
based on considering the contractor's duty to renegotiate as a condition sub- 
sequent. 

50 ConTRACTS RESTATEMENT (Am. L,. Inst., 1932) § 32. 

51] Wituiston, Contracts (Rev. Ed. 1936) § 41. In United States v. Swift 
& Co., 270 U. S. 124, 141, 46 Sup. Ct. 308, 70 L. ed. 497 (1930) the Court 
said: “Under ordinary conditions, a valid agreement can be made for purchase 
and sale without the fixing of a specific price. In such a case a reasonable 
price is presumed to have been intended.” See also Moon Car Co. of New 
York v. Moon Car Co., Inc., 29 F. (2d) 3, (C. C. A. 2nd, 1928), cf. Uniform 
Sales Act, § 9. 

52 “If a promise indefinite as to price is capable of being made certain by an 
objective standard as, for example, extrinsic facts, it is enforceable.” WILLISTON, 
op. cit. supra note 51. 

53 That is, if the contract is to be renegotiated because excessive profit has 
or is likely to be realized then the negotiated agreement will provide some 
profit for the contractor. It is not the intention of the Renegotiation Act to 
abolish profits. 
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Finally, the public in general and business in particular should be 
educated to the understanding that no stigma should attach to re- 
negotiated contracts. In the large majority of cases to date excessive 
profits realized have been unanticipated and many contractors have 
voluntarily requested renegotiation or have effected reductions in sub- 
sequent prices. 

The negotiated agreement arrived at in compliance with the Act is 
treated as confidential by the Departments concerned. During the 
course of negotiation, prices and costs of competitive businesses are 
not disclosed to the contractor in such a manner that he will “know 
the business” of his competitors. Each industry is considered on its 
own merits in accordance with the previously mentioned policies and 
procedures. 

FRANK R. HUNTER. 


FREEZING CONTROL—A War WEAPON 


We are engaged in a “total war”. The active prosecution of such 
a war requires the use of all available war weapons—those of physical 
destruction, those of a political nature, and those of an economic na- 
ture. Freezing control falls within this last category and is a major 
instrument in this country’s program of economic warfare which in- 
cludes, inter alia, censorship, the promulgation of black lists, financial 
and lend-lease aid to allied and friendly nations, and seizure of enemy- 
owned property. 

Briefly stated, the purposes of freezing control are fivefold:? 
(1) protection of persons and property in occupied countries; 
(2) prevention of acquisition by the Axis of benefits of frozen assets ; 
(3) protection of American banks and business institutions; (4) pro- 
tection of American creditors; (5) foreign relations and post-war 
negotiations. 

The constitutional basis, legislative and executive history, and gov- 
ernmental practice with respect to freezing control reveal the manner 
in which this device is invoked as a war weapon. These will be dis- 
cussed in the order named. 


General Constitutional Background 


The authority under which the United States exercises freezing 
control is of a sovereign nature and is rooted in the constitutional au- 


1 For a statement of the history and purpose of freezing control, see the brief 
of the United States of America as amicus curiae in Commission for Polish 
Relief, Ltd. v. Banca Nationala a Rumaniei, 288 N. Y. 332 (1942), aff’g. 262 
App. Div. 543, 30 N. Y. S. (2d) 690 (2d Dept. 1942). 
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thority to declare war, to formulate policies affecting foreign and inter- 
national relations, to “coin money and regulate the value thereof,” * 
and to regulate foreign commerce. The power of the United States 
to wage war is not restricted to an aggressive type, physical in nature, 
but includes the power to wage economic war.* The so-called war 
powers of the United States, exercised by Congress and sustained by 
the Supreme Court, include the power to mobilize manpower,‘ to con- 
fiscate property,’ to operate transportation systems,° and to assume 
jurisdiction over all enemy property within the United States and to 
do all things necessary to the successful prosecution of the war effort.’ 
Suffice it to say, “that the power to declare war involves the power 
to prosecute it by all means and in any manner in which war may be 
legitimately prosecuted.” ® 

Governmental authority to freeze, control, and regulate foreign 
assets in this country has been affirmatively grounded on Article I, 
Section 8 of the Constitution, which gives to the Congress the power 
to coin money and regulate the value thereof. Pursuant to this power, 
the United States has been permitted to invalidate its obligation to 
pay in gold or in the monetary value of gold at the date of the obliga- 
tion.® Similarly, the United States has declared unlawful the posses- 
sion of gold unless licensed by the Secretary of the Treasury.’” The 
exportation of currency from the United States may be prohibited in 
the absence of a license.’' Thus, it appears that the power of the 
United States over fiscal matters gives it plenary power to control 
other aspects of our monetary and fiscal systems.’* Indeed, in the 


2 UnitTep STATEs ConstTITUTION, Article I, Section 8, Clause 5. 

3’ Hamilton v. Dill, 21 Wall. 73 (U.S. 1874). 

4 Arver v. United States, 245 U. S. 366, 38 Sup. Ct. 159, 62 L. ed. 349 (1918) 
(draft law). 

5 Miller v. United States, 11 Wall. 268 (U. S. 1870) (confiscation acts). 

6 Northern Pacific Railway Co. v. North Dakota, 250 U. S. 35, 39 Sup. Ct. 
502, 63 L. ed. 897 (1919) oe operation of railroads). 

7 Stoehr v. Wallace, 255 U. 239, 41 Sup. Ct. 293, 65 L. ed. 604 (1921) 
(The Trading with the Enemy 2 of 1917). 

8 Miller v. United States, 11 Wall. 268, 305 (U. S. 1870). 

9 Norman v. Baltimore & Ohio R. R. Co., 294 U. S. 240, 55 Sup. Ct. 407, 79 
L. ed. 885 (1935). 

a“ v. United States, 294 U. S. 317, 55 Sup. Ct. 428, 79 L. ed. 907 
(1935). 

11 Cf. Ling Su Fan v. United States, 218 U. S. 302, 31 Sup. Ct. 21, 54 L. ed. 
1049 (1910). 

12 That the federal power is broad in the fiscal and monetary field is evidenced 
by an examination of the following cases: McCulloch v. Maryland, 4 Wheat. 
316 (U. S. 1819); Osborn v. U. S. Bank, 9 Wheat. 738 (U. S. 1824); Veazie 
v. Fenno, 8 Wall. 533 (U. S. 1869) ; Knox v. Lee, 12 Wall. 457 (U. S. 1870) ; 
Julliard v. Greenman, 110 U. S. 421, 4 Sup. Ct. 122, 28 L. ed. 204 (1884) ; 
Norman v. Baltimore & Ohio Railroad Co., 294 U. S. 240, 55 Sup. Ct. 407, 79 
L. ed. 885 (1935) ; Nortz v. U. S., 294 U. S. 317, 55 Sup. Ct. 428, 79 L. ed. 907 
(1935) ; Uebersee Finanz-Korporation A. G. v. Rosen, 83 F. (2d) 225 (C. C. 
A. 2d, 1936), cert. den. 298 U. S. 679, 56 Sup. Ct. 946, 80 L. ed. 1399 (1936) ; 
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light of case law, it would be fruitless to argue that the government 
did not have equally broad powers over national fiscal and monetary 
affairs during war as it certainly possesses in protecting its citizens 
from the consequences of armed aggression. As Mr. Justice Bradley 
said in Hamilton v. Dillin: * 


. . the power of the government to impose such conditions 
upon commercial intercourse with an enemy in time of war as it 
sees fit, is undoubted. It is a power which every government in 
the world claims and exercises, and which belongs to the govern- 
ment of the United States as incident to the power to declare war 
and carry it on to a successful termination. . . . It belongs to 
the war powers of the government, just as much so as the power 
to levy military contribution, or to perform any other belligerent 
act.** 


Legislative and Executive Background Of Freesing Control 


Freezing control, as used in the present conflagration, was first 
instituted on April 10, 1940 just after Denmark and Norway had 
been invaded. This action was consummated by an Executive 
Order '* which froze the assets in the United States of those coun- 
tries and their inhabitants. Thereafter, as other countries were in- 
vaded or subjected to the domination of Axis powers, freezing control 
was implemented by amending Executive Order No. 8389. 


Executive Order No. 8389 was originally issued pursuant to Sec- 


Holyoke Power Co. v. Paper Co., 300 U. S. 324, 57 Sup. Ct. 485, 81 L. ed. 678 
(1937) ; British-American Tobacco Co. v. Federal Reserve Bank of N. Y., 104 
F. (2d) 652, 105 F. (2d) 935 (C. C. A. 2d, 1939), cert. den. 308 U. S. 600, 60 
Sup. Ct. 141, 84 L. ed. 502 (1939); Guaranty Trust Co. v. Henwood, 307 U. S. 
247, 59 Sup. Ct. 847, 83 L. ed. 1266 (1939); Bethlehem Steel Co. v. Zurich 
Insurance Co., 307 U. S. 265, 59 Sup. Ct. 856, 83 L. ed. 1280 (1939); Emery 
Bird Thayer Dry Goods Co. v. Williams, 107 F. (2d) 965 (C. C. A. 8th, 1939), 
cert. den, 309 U. S. 655, 60 Sup. Ct. 469, 84 L. ed. 1005 (1940). 
1321 Wall. 73, 97 (U. S. 1874). 


14 The sovereign powers of the United States do not necessarily depend upon 
the affirmative grants of the Constitution. “The powers to declare and wage 
war, to conclude peace, to make treaties, to maintain diplomatic relations with 
other sovereignties, if they had never been mentioned in the Constitution, would 
have vested in the federal government as necessary concomitants of nationality. 
Neither the Constitution nor the laws passed in pursuance of it have any force 
in foreign territory unless in respect of our own citizens (see American Banana 
Co. v. United Fruit Company, 213 U. S. 347, 356); and operations of the 
nation in such territory must be governed by treaties, international understand- 
ings and compacts, and the principles of international law. As a member of the 
family of nations, the right and power of the United States in that field are 
equal to the right and power of the other members of the international family. 
Otherwise, the United States is not completely sovereign.” United States v. 
Curtiss-Wright Export Corp., 299 U. S. 304, 318, 57 Sup. Ct. 216, 81 L. ed. 
255 (1936). 

15 Ex. O. No. 8389, dated April 10, 1940, amending Ex. O. No. 6560, dated 
January 15, 1934. See 5 Fep. Rec. 1400 (1940). 
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tion 5 (b) of the Trading with the Enemy Act of 1917,° which gave 
the President power to “investigate, regulate or prohibit” transactions 
in foreign exchange, as well as the export or earmarking of coin, 
bullion or currency, transfers of credit “(except where relating solely 
to transactions to be executed wholly within the United States),” and 
transfers of evidences of indebtedness or ownership of property either 
between the United States and a foreign country or between residents 
of foreign countries by any person within the United States.'* After 
the issuance of Executive Order No. 8389 on April 10, 1940, some 
concern was expressed as to whether the Order and Section 5 (b) 
were applicable to securities. To remove the doubt, Congress, by 
amendment ** of Section 5 (b) clarified the situation by bringing 
within the ambit of the statute “any transfer, withdrawal or exporta- 
tion of, or dealing in, any evidences of indebtedness or evidences of 
ownership of property in which any foreign state or a national or 
political subdivision thereof . . . has any interest... .” The same 
Act also expressly approved and ratified Executive Order No. 8389 
and the regulations and general rulings issued thereunder by the Sec- 
retary of the Treasury. 

Upon our entry into the present war, Section 5 (b) of the Trading 
with the Enemy Act again was amended by Title III of the First War 
Powers Act of December 18, 1941.'® This amendment retained the 
previous provisions of Section 5 (b) and, in addition, gave the Execu- 
tive as complete and plenary control of foreign assets as is within the 
power of Congress to confer.*” 


16 40 Stat. 415 (1917), 50 U. S. C. $5 (1940), as amended by Sec. 2 of the 
Act of March 9, 1933 (48 Stat. 1 (1933), 12 U. S. C. §95(a) (1940)). Sec- 
tion 5(b), has been held constitutional by the Supreme Court of the United 
States. Norman v. B. & O. R. Co., 294 U. S. 240, 55 Sup. Ct. 407, 79 L. ed. 
885 (1935) ; Nortz v. U. S., 294 U. S. 317, 55 Sup. Ct. 428, 79 L. ed. 907 (1935) ; 
Perry v. U. S., 294 U. S. 330, 55 Sup. Ct. 432, 79 L. ed. 912 (1935). See also 
British-American Tobacco Co. v. Federal Reserve Bank, 104 F. (2d) 652, 105 
F. (2d) 935 (C. C. A. 2d, 1939), cert. den. 308 U. S. 600, 60 Sup. Ct. 141, 84 
L. ed. 502 (1939) ; Uebersee Finaz-Korporatin A. G. v. Rosen, 83 F. (2d) 225, 
228 (C. C. A. 2d, 1936), cert. den. 298 U. S. 679, 56 Sup. Ct. 946, 80 L. ed. 
m= U. S. v. Campbell, 5 F. Supp. 156, 167-170, 172-174 (S. D. N. Y. 

17 The regulations issued under this section during World War I were di- 
rected mainly towards the use of gold in foreign trade or commerce. 

18 54 Stat. 179 (1940), 12 U. S. C. § 95a (1940). 

19 55 Stat. 839 (1941), 50 U. S. C. App. Supp. 1, §616 (1941). 

20 This is evidenced by the Senate Report on the bill, particularly the fol- 
lowing language: 

“Section 301 amends and extends section 5(b) of the Trading with the 
Enemy Act which originally became law on October 6, 1917, during the last 
World War. The existing system of foreign property control is based on 
section 5(b), as last amended on May 7, 1940. This amendment will con- 
form this statute to the exigencies of this war. 

“The existing foreign property control regulations (popularly known as 
‘freezing control’) have permitted the Government to prevent and regulate 
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The pertinent and prohibitary provisions of Executive Order No. 
8389, as amended, are as follows: 


Section 1. All of the following transactions are prohibited 
except as specifically authorized by the Secretary of the Treas- 
ury by means of regulations, rulings, instructions, licenses, or 
otherwise, if . . . (ii) such transactions involve property in 
which any foreign country designated in this Order, or any na- 
tional thereof, has at any time on or since the effective date of 
this Order had any interest of any nature whatsoever, direct or 
indirect : 

A. All transfers of credit between any banking institutions 
within the United States; and all transfers of credit between any 
banking institution within the United States and any banking 
institution outside the United States (including any principal, 
agent, home office, branch, or correspondent outside the United 
States, of a banking institution within the United States) ; 

B. All payments by or to any banking institutions within the 
United States ; 

C. All transactions in foreign exchange by any persons within 
the United States ; 

D. The export or withdrawal from the United States, or the 
earmarking of gold or silver coin or bullion or currency by any 
person within the United States; 

E. All transfers, withdrawals or exportation of, or dealings 
in, any evidences of indebtedness or evidences of ownership of 


property by any person within the United States; and 
F. Any transaction for the purpose or which has the effect of 
evading or avoiding the foregoing prohibitions. 


transactions relating to foreign property which are prejudicial to the inter- 
ests of the United States. While existing law permits the Government to 
prevent transactions, it is now necessary for the Government to be able to 
affirmatively compel the use and application of foreign property in a man- 
ner consistent with the interests of the United States. 

“Section 301 would remedy this situation. It gives the President flexible 
powers, operating through such agency as he might choose, to deal compre- 
hensively with the many problems that surround alien property or its 
ownership or control in the manner most effective in each particular case. 
In this respect, the bill avoids the rigidity and inflexibility which character- 
ized the Alien Property Custodian law enacted during the last war. The 
necessity for flexibility in legislation on this subject is accentuated by the 
vastness of the alien-property problem confronting the Government today. 
At the peak of his activity, the Alien Property Custodian of the last war 
administered property valued at something over $500,000,000. Today there is 
over ees worth of property already subject to the existing 
control. 

“This provision of the bill to a considerable extent follows the pattern of 
existing law and is a logical extension of the present foreign property con- 
trol system, which has been operating very satisfactorily for almost two 
years. The extension could be: put into immediate operation with a mini- 
mum amount of trouble or dislocation of legitimate activities. 

“It is essential that the Government have this power, a power exercised 
by every other war-time government and exercised by this Government 
“an the last war.” S. Rept. No. 911, 77th Cong., Ist Session, p. 2 
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Section 2 of the Order is concerned with preventing the liquidation 
here of securities looted abroad. Briefly, the order not only prohibits 
any transfer of funds to a blocked country or national but also pro- 
hibits payments to creditors in the designated countries. 


Freezing Control in Action 


No attempt is made herein to review completely the licenses, orders, 
rulings, etc., which have, to date, been issued by the Treasury Depart- 
ment with reference to freezing control. Instead, an attempt is made 
merely to demonstrate, with some specificity, the manner in which 
freezing control has been invoked as a war weapon. The interpreta- 
tion of these orders and rulings is likewise without the province of 
this article. The various actions of the Treasury Department will be 
discussed in a chronological fashion. 

As previously stated, freezing control under Executive Order No. 
8389 was “officially” instituted on April 10, 1940, when Germany 
invaded Norway and Denmark. Thereafter, as other countries were 
invaded or subjected to the domination of the Axis powers, freezing 
control was made applicable to them through amendments issued pur- 
suant to and under Executive Order 8389." 

On July 17, 1941, the President, as a further step in view of the 
unlimited national emergency, by Proclamation No. 2497, authorized 
the issuance of “The Proclaimed List of Certain Blocked Na- 
tionals.” ** This list, better known as the “black list’’, contained the 
names of several thousand persons and firms cooperating with or 
serving the Axis in the American Republics and other neutral coun- 
tries. The list was to serve two principal functions: (1) no article 
covered by the Export Control Act of July 2, 1940, was to be ex- 
ported to persons named in the list except under special circum- 
stances; and (2) persons on the list were to be treated as though 
they were nationals of Germany or Italy within the meaning of Ex- 
ecutive Order No. 8389, as amended. At the same time, the Treasury 


21 The subsequent amendments added to the list of blocked countries are, 
with their respective dates: The Netherlands, Belgium, and Luxembourg (May 
10, 1940); France (June 17, 1940); Latvia, Estonia, and Lithuania (July 10, 
1940); Rumania (October 9, 1940); Bulgaria (March 4, 1941); Hungary 
(March 13, 1941); Yugoslavia (March 24, 1941); Greece (April 28, 1941); 
Albania, Andorra, Austria, Czechoslovakia, Danzig, Finland, Germany, Italy, 
Liechtenstein, Poland, Portugal, San Marino, Spain, Sweden, Switzerland, 
and the Union of Soviet Socialist Republics (June 14, 1941); China, Japan, 
Thailand and Hong Kong (June 14, 1941). The four countries last named were 
included in the amendment of December 26, 1941, effective as of June 14, 1941, 
which provided for the automatic freezing of the assets of any other territory 
which is controlled or occupied by the military, naval, or police forces or other 
authority of a foreign country designated in the Order. : 

22 See U. S. Treasury Dept. Documents Pertaining to Foreign Funds Control 
(March 30, 1942) 63 (hereafter referred to as U. S. Treas. Dept. Documents). 
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Department issued a general license ** with respect to inter-American 
trade transactions and the financial transactions incidental thereto in- 
volving persons in the other American Republics who might be na- 
tionals of a European country designated in the Order. This general 
license was issued to permit such classes of transactions without the 
necessity of applying for specific licenses,** but was not to apply to 
persons so long as their names appeared on the Proclaimed List. 
A further purpose of this list, obviously, was to serve as a guide to 
the patriotic American business man in the selection of agents and 
representatives in foreign countries. 

On July 26, 1941, when Japan had completely overrun Indo-China, 
the control was invoked against Japan. At the same time, freezing 
control was extended to China at the specific request of Generalissimo 
Chiang Kai-Shek in order to assist China in the control of its economy 
and in order to prevent Japan from using occupied areas in China as 
a loophole for evading freezing control.** Thus, it appears that the 
value of freezing control as an affirmative war weapon was, for the 
first time, recognized by the military leader of an ally. 

On October 23, 1941, the Treasury Department took a further step 
to prevent the Axis from realizing free dollars or other valuable for- 
eign currencies through remittances to Axis-controlled countries. By 
amendment to General License 32, remittances to persons in Axis 
territories were condemned, if such remittances would free dollars or 
valuable foreign currencies to the Axis; a remittance would be per- 
mitted if only blocked dollars resulted from the transaction.*" 

A few hours after Japan had struck her first blow at Pearl Harbor 
on December 7, 1941, the Treasury Department issued an order re- 
voking all outstanding and specific licenses authorizing any transac- 
tion by Japan and her nationals.** Subsequently, however, Japanese 
nationals in the continental United States were permitted to receive 
up to $100 per month for living and personal expenses for the national 
and his family from either the national’s bank account or from his 
employer in the form of wages.** Also, it was deemed expedient by 
Treasury authorities, four days after Pearl Harbor, to allow certain 


23 General License No. 53. On August 6, 1941, General License No. 53 was 
amended to include: (1) the American Republics; (2) the British Common- 
wealth of Nations; (3) the Union of Soviet Socialist Republics; (4) the 
Netherlands East Indies; (5) the Netherlands West Indies; (6) the Belgian 
Congo and Ruanda-Urundi; (7) Greenland; and (8) Iceland. U. S. Treas. 
Dept. Documents, supra note 22 at 64. 

24 Up to July 17, 1941, the Treasury Department had issued 52 licenses with 
respect to financial transactions in frozen accounts. 

25U. S. Treas. Dept. Documents, supra note 22 at 64. 

26 [bid. 

27 Treasury Department Press Release No. 28-78 (Dec. 7, 1941). 

28 General License No. 11-A, December 11, 1941. 
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Japanese nationals to continue in their production, marketing and dis- 
tribution of food and agricultural products in order to retain the or- 
derly movement of these products on our West Coast and at the same 
time to supply the needs of our civilian population and military forces. 
The complete freezing of these financial interests might feasibly have 
had serious adverse repercussions on the food situation on the West 
Coast. Accordingly, General License No. 77, issued December 11, 
1941, permitted Japanese nationals who were previously licensed to 
remain in agricultural and food enterprises, but prohibited them from 
withdrawing from their accounts during any one week sums in excess 
of nationals’ average weekly withdrawals during the last six months. 
A further move in this direction was taken on December 15, 1941, 
when the Treasury Department permitted Japanese nationals who have 
resided continuously within the continental United States since June 
17, 1940, to continue to operate business enterprises therein except 
in those cases in which Treasury representatives were maintained on 
the premises or an official Treasury notice was posted indicating that 
such premises were under governmental control.** These moves 
vividly illustrate the ready adaptability of freezing control to meet 
the exigencies of emergency situations. 

The extent to which occupied countries appreciate and acknowledge 
the significance of American freezing control was again illustrated by 
a letter addressed late in December, 1941, to the Secretary of the 
Treasury, in which the Minister of Denmark stated that coupons fall- 
ing due on January 1, 1942, on Kingdom of Denmark 6% External 
Gold Bonds, would not be paid in dollars if held by Denmark or per- 
sons within Denmark. The Danish Minister then requested the as- 
sistance of the Secretary of the Treasury in making this limitation 
effective.*° In view of the request, the Treasury Department, on De- 
cember 24, 1941, issued Public Circular No. 9 which revoked all out- 
standing licenses and authorizations to the extent that they would 
otherwise permit the sale, presentation for payment or redemption, 
or other disposition, on behalf of Denmark or persons within Den- 
mark, of such coupons and other Danish securities. 


29 General License No. 68-A. 
30 The text of the letter from the Danish Minister is as follows: 

“I beg to inform you that the Kingdom of Denmark is desirous of paying 
the coupons falling due on January 1, 1942, of the Kingdom of Denmark 
20-Year 6% External Gold Bonds. It is planned to exclude from payment 
in dollars the coupons presented on behalf of Denmark or persons within 
Denmark. a . 

“It will facilitate this program if appropriate restrictions are imposed 
upon transactions and dealings for the account of Denmark or persons 
within Denmark in Danish securities. Accordingly, I would appreciate your 
imposing the necessary restrictions.” U.S. Treas. Dept. Documents, supra 
note 22 at 170. sine 
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On December 26, 1941, as a direct result of the fall of HongKong, 
Executive Order 8389 was once again amended to freeze Hong Kong 
assets in the United States. The Order also provided for the auto- 
matic freezing of any of the assets of any other territory in case it 
should be occupied or overrun by the military, naval, or other forces 
of the Axis.** Thus, it was not necessary formally to extend freezing 
control to the Philippine Islands in January, 1942, when most of that 
territory had become occupied by the enemy. Immediately thereafter, 
certain general licenses were revoked and others were amended and 
issued dealing with problems arising out of the freezing of Philippine 
assets.** This action of the Treasury Department is worthy of spe- 
cial attention since it typifies the value of such control. In anticipa- 
tion of the temporary occupation of Manila and other parts of the 
Philippines and remembering the experience of unprepared European 
countries that permitted hundreds of millions of dollars of valuables 
to fall into the hands of Germany, the Secretary of the Treasury, in 
cooperation with the Secretary of the Interior, and at the direction 
of the President, vested in the United States High Commissioner the 
sweeping powers of Title III of the First War Powers Act of 1941 
and authorized him to take all necessary steps to prevent bullion, cur- 
rency, coin, checks, securities and similar valuables from falling into 
enemy hands. Early in July, 1941, Treasury Department representa- 
tives had been detailed from Washington to assist the High Commis- 
sioner in administering freezing control in the Philippines. It was 
estimated by the Treasury Department, in a press release dated Janu- 
ary 14, 1942,°* that this action prevented many millions of dollars 
worth of securities, coins, currency and other property from falling 
into the hands of the Japanese. Furthermore, on January 14, 1942, 
the Treasury Department issued General Ruling No. 10 imposing 
strict control over all Philippine securities and impounding all Philip- 
pine paper currency within the United States. “These measures, 
taken at the request of the Philippine Government, are designed to 
thwart any attempt by the Axis to dispose of looted Philippine assets 
in the United States. . . . It was pointed out that not only does this 
interfere with the Axis war effort but in addition it may contribute 
materially to minimizing Axis looting in the Philippines by removing 
the incentive for such action.” * 

On March 18, 1942, freezing control was further implemented by 
General Ruling No. 11 of the Treasury Department, which declared 


31 U. S. Treas. Dept. Documents, supra note 22 at 71. 
82 [bid. 

38 Treasury Department Press Release No. 26. 

8¢U. S. Treas. Dept. Documents, supra note 22 at 72. 
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unlawful all transactions involving trade or communications with an 
“enemy national” ** unless licensed under freezing regulations. A 
Treasury Department press release, dated March 18, 1942, sets forth 
the significance of this implementing and the importance of the terms 
“enemy national” in contradistinction to the old statutory terms of 
“enemy” and “ally of enemy”.** During World War I, persons in 
the United States were charged with the duty of not trading or com- 
municating with any firm in Latin America “doing business within 
the territory of any nation with which the United States is at war.” 
While this was a commendable objective, yet in most instances a per- 
son in the United States had no way of knowing whether a Latin 
American firm was in fact “doing business within the territory of any 
nation with which the United States is at war.” Under General 
Ruling No. 11 and the definitions contained therein, a person in the 
United States may freely trade or communicate with anyone in Latin 
America unless such person is on the published “black list” or is 
known to be an agent or representative of such person or for one of 
the Axis governments or their satellites. Thus, a person may deal 
with the Buenos Aires branch of an Italian firm so long as such 
branch is not placed on the “black list” or is not known to be acting 
as a cloak for a Proclaimed List National or for the Axis. Of course, 
a person may not trade or communicate with such Latin American 
branch if in fact he intends to use this as a device for actually com- 
municating with the head office of the firm in Italy. This action on 
the part of the Treasury Department prevented a complete “freeze” 
on certain Latin American enterprises, and indeed encouraged the 
continuance of a good will policy with our neighbors to the South. 
It may not be denied that the maintenance of such good will likewise 
has value as an “economic weapon” in total war. 

On November 7, 1942, American troops invaded French territory 
by landing on the coast of French North Africa. Freezing control 
immediately followed these troops when, on November 9, 1942, an 
amendment to General Ruling No. 11 declared all of France within 
continental Europe “enemy territory”.*? Under previous regulations 
“occupied” France was “enemy territory” but “unoccupied” France 


35 “Enemy national” was defined in General Ruling No. 11 as meaning (a) a 
person within enemy territory; (b) any person whose name appears on the 
“black list” i.e. The Proclaimed List of Certain Blocked Nationals or any 
person acting for a black listed person; and (c) representatives or agents of 
the governments of Germany, Italy, Japan, Bulgaria, Hungary, or Rumania 
whether situated within or without enemy territory. “Enemy territory” was 
defined as meaning the territory of Germany, Italy and Japan, together with 
the territory under their occupation or —.. 

36 Treasury Department Press Release No. 

87 Treasury Department Press Release 33- 0 (Nov. 9, 1942). 
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was not so designated. Thus, freezing control was used as a supple- 
mentary invasion weapon. 


Conclusion 


The foregoing has attempted to demonstrate the value of freezing 
control, not merely as a method of financial adjustment during a war 
period, but rather its significance as a war weapon. Through this 
device, the government has nullified attempts by the Axis to gain title 
to the billions of dollars in assets belonging to nationals of the coun- 
tries overrun by the Axis. It has defeated efforts of the Axis to 
wrest control of such assets from their lawful owners and hold them 
in the hopes that in the post-war period it will be possible to realize 
on such assets if freezing restrictions are lifted. Of equal signifi- 
cance is the fact that this type of control has destroyed any possible 
black market in neutral countries for blocked assets—one of the ways 
the Axis would like to be able to obtain foreign credit necessary to 
finance imports from neutral countries into Axis territory and also 
one of the ways the Axis would like to be able to gain the funds 
necessary to subsidize espionage, sabotage and fifth column activities 
in the United Nations, Latin America and elsewhere. At the same 
time, Government policy through its comprehensive licensing technique 
has emphasized its attempt to interfere as little as possible with nor- 
mal legitimate commercial transactions.** Commenting on a ruling 
relating to freezing orders, Secretary Morgenthau stated on April 21, 
1942: 

This government served notice on the world when we froze 
the assets of Norway and Denmark on April 10, 1940, that we 
did not intend to permit the Axis to realize any use or benefit 
from Norwegian and Danish assets in the United States. Since 
that time we have consistently pursued this policy with respect 
to every country falling under the Axis yoke. The policy of this 
government always has been unequivocal. We will not allow the 
Axis, directly or indirectly, to gain any interest in the seven bil- 
lion dollars in blocked assets in this country. Neither those 
funds nor any interest in them will be used against the United 
Nations by the Axis. Neither will they be used as a part of 
Germany’s “new order” in Europe or Japan’s “co-prosperity 
sphere” in the Pacific.*® 
This statement epitomizes the function of freezing control as a war 
weapon. 
Jerome H. Simonps. 


38 Thus far, more than eighty general licenses have been issued, permitting 
vast categories of transactions under appropriate safeguards without even filing 
an application. In addition, more than 400,000 specific licenses also have been 
issued. 

39 Treasury Department Press Release No. 31-28 (April 21, 1942). 





RECENT CASES 


CONSTITUTIONAL LAW—INTERSTATE COMMERCE—AGRICULTURAL 
ADJUSTMENT Act — FEDERAL CONTROL OF FARM PRODUCTION — 
MARKETING PENALTY ON Farm CONSUMED WHEaAT.—Proceeding 
under the Agricultural Adjustment Act of 1938, as amended (55 Stat. 
203 (1938), 7 U. S.C. (Supp.) 1330 (1940) ), the Federal Govern- 
ment fixed a national farm marketing quota for wheat including all 
that the farmer may harvest for sale or for his own farm needs, as 
established by allotments for individual farms. The Act declared that 
wheat in excess of this quota was available for marketing and sub- 
jected it to a penalty. A declared purpose of the Act is to control 
the volume of wheat moving in interstate commerce to avoid sur- 
pluses and shortages and the resulting abnormally low or high wheat 
prices. An Ohio farmer, following his practice of producing wheat 
both for sale and for farm consumption, exceeded his allotment and 
sought relief by injunction against enforcement of the penalty and 
by declaratory judgment. Held, that, under the circumstances, this 
regulation by the Federal Government of the wheat consumed on 
the grower’s farm was a valid exercise of the interstate commerce 
power even though such wheat never did go, and never was intended 
to go, into actual interstate commerce channels. Wickard v. Filburn, 


63 Sup. Ct. 82, 87 L. ed. 57 (Adv. Op.) (1942). 


This case raises the significant question whether wheat grown on 
the farm to feed livestock and to be consumed by the farm operator’s 
family is subject to regulation by the Congress under the interstate 
commerce clause. Federal regulation of farm production is a concept 
of federal power of recent origin and development. It was first at- 
tempted by the Agricultural Adjustment Act of 1933 (48 Stat. 31 
(1933), 7 U. S. ©. $601 (1940)), which was based upon the 
taxing power of the Federal Government. The United States 
Supreme Court, in declaring that Act unconstitutional, held that 
Congress cannot regulate local production, as such, of agricultural 
commodities; that this is reserved to the states by the Tenth Amend- 
ment, and, seemingly that the Tenth Amendment is a restriction on 
the granted taxing power. United States v. Butler, 297 U. S. 1, 56 
Sup. Ct. 312, 80 L. ed. 477 (1936). The Court, however, did not 
consider the validity of such regulation under the commerce clause 
and appeared to suggest that the commerce power was the solution. 
Accordingly, the subsequent Agricultural Adjustment Act of 1938 
(52 Stat. 31 (1938), 7 U. S. C. § 1281 (1940)), was based on the 
commerce power. Under the interstate commerce clause, Congress 
has power to regulate and control the movement of agricultural 
commodities in interstate trade. Mulford v. Smith, 307 U. S. 38, 
59 Sup. Ct. 647, 83 L. ed. 1092 (1939); Troppy v. La Sara Farmers 
Gin Co., Inc., 113 F. (2d) 350 (C. C. A. Sth, 1940); Hawthorne v. 
Fisher, 33 F. Supp. 891 (N. D. Tex. 1940); Currin v. Wallace, 
306 U. S. 1, 59 Sup. Ct. 379, 83 L. ed. 441 (1939). This second 
Act was held constitutional under the commerce power and was 
accepted as operating, not on farm production but upon marketing 
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of farm products in interstate commerce. Mulford v. Smith, supra; 
Troppy v. La Sara Farmers Gin Co., Inc., supra. The broad com- 
merce power over interstate marketing of agricultural products hav- 
ing been established by judicial decision, the Supreme Court later 
marked out the scope and limits of the power by following the 
pattern of its general line of commerce clause holdings. 

The federal commerce power was defined as practically without 
limit by Chief Justice Marshall. Gibbons v. Ogden, 9 Wheat. 1, 
6 L. ed. 23 (1824). This view has received little successful chal- 
lenge. The United States Supreme Court has always recognized the 
commerce power as extending to national economic problems. Gzib- 
bons v. Ogden, supra; Minnesota Rate Cases, 230 U. S. 352, 33 
Sup. Ct. 729, 57 L. ed. 1511 (1913). The supply and the price of 
goods entering interstate commerce have been held to be a valid 
exercise of the Congressional power. Mulford v. Smith, supra; Sun- 
shine Anthracite Coal Co. v. Adkins, 310 U. S. 381, 60 Sup. Ct. 
907, 84 L.. ed. 1263 (1940). The present case is justified by this 
line of decisions. The recent chaotic collapse of agricultural prices 
and its national extent are not subject to question. This Act on its 
face purported, and in operation has functioned in large part, to raise 
and maintain at sound levels, prices which were, at its passage 
economically disastrous. The Supreme Court has always sustained 
under the commerce power regulation which extended Federal con- 
trol over intrastate rates in order to make effective Federal control 
over interstate rates; and likewise Federal control over any intra- 
state matter has been sanctioned when it so affected interstate com- 
merce in that field that adequate interstate control could not be 
accomplished apart from parallel intrastate regulation. Minnesota 
Rate Cases, supra; Shreveport Case, 234 U. S. 342, 34 Sup. Ct. 833, 
58 L. ed. 1341 (1914); Railroad Commission of Wisconsin v. 
Chicago, Burlington & Quincy R. R., 257 U. S. 563, 42 Sup. Ct. 
232, 66 L. ed. 371 (1922); Board of Trustees of the University of 
Illinois v. United States, 289 U. S. 48, 53 Sup. Ct. 509, 77 L. ed. 
1025 (1933); Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 
66 L. ed. 735 (1922). These cases may be cited with equal force as 
exemplifying an exercise of Congressional power under the “neces- 
sary and proper” clause, the intrastate activity regulation being the 
appropriate means to attain the constitutional objective of interstate 
commerce control. (United States Constitution, Article I, Section 8, 
Clause 18.) The concept of interrelated state and interstate areas 
has also been applied in the field of agriculture. Congress was held 
validly authorized to apply its commerce regulation to intrastate sales 
of tobacco in order to make that regulation effective as to such sales 
in interstate and foreign commerce. Currin v. Wallace, 306 U. S. 1, 
59 Sup. Ct. 379, 83 L. ed. 441 (1938). 

There has been limited restrictive authority holding such activities 
as mining, manufacturing, and production within the area of State 
control and beyond the scope of the federal commerce power. 
V eazie v. Moor, 14 How. 568, 14 L. ed. 545 (1852); Kidd v. Pear- 
son, 128 U. S. 1, 9 Sup. Ct. 6, 32 L. ed. 346 (1888). The factual 
background of the present case removes it from that line of authority, 
however, as an interrelation of the State activity with interstate com- 
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merce takes it out of the area of immunity and subjects it to Federal 
regulation. In a number of cases, the Supreme Court has recog- 
nized that production, just as any intrastate activity, is subject to 
Congressional control when such is appropriate to the effective regu- 
lation of interstate commerce. National Labor Relations Board v. 
Jones & Laughlin Steel Corp., 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 
893 (1936) ; United States v. Darby, 312 U. S. 100, 61 Sup. Ct. 451, 
85 L. ed. 609 (1941); Clover Leaf Company v. Patterson, 315 U.S. 
148, 62 Sup. Ct. 491, 86 L. ed. (1942). It being established that, 
under the commerce clause, the federal government has power to 
regulate the movement of produced agricultural goods in the flow 
of intrastate commerce if that commerce affects interstate commerce, 
Currin v. Wallace, supra, and equally established that the Federal 
government has the same power to regulate the entire production of 
goods usually intended in part for interstate commerce, though known 
that some will never enter interstate channels, United States v. Darby, 
supra, the concept is extended but one step further by the present 
decision. Congress can regulate and control not only intrastate sales 
of wheat affecting interstate marketing and the production of wheat 
intermingled with that intended for interstate channels but it can 
now also regulate and control that portion not in, and never intended 
to be placed in the interstate flow, but meant wholly for consumption 
on the farm, where it is shown to affect interstate price. In the 
instant case the farm consumed wheat was stipulated to be over one- 
fifth of the national production. The Court accepted this as an intra- 
state market of such weight that, if unregulated, would have sufficient 
strength to defeat the interstate market trends in volume and in price. 
Regulating the farm used portion has been deemed essential to effec- 
tive interstate commerce control. This is the first decision of the 
Court that a farm activity may be subjected to federal regulation 
where no part of the product is meant for interstate commerce or is 
intermingled with what may be placed in interstate markets. The 
expansive nature of the commerce power as described by Chief Justice 
Marshall is again affirmed. 

Intrastate commerce is not destroyed by this decision. The Butler 
case is in part avoided and in part overruled. The instant case simply 
means that if local production of a commodity, even that part meant 
for the producer's own use, is of such volume or of such other import 
that it has “a substantial economic effect,’ whether direct or indirect, 
on interstate or foreign commerce in that commodity, Congress can 
regulate that local production under the commerce power. It also 
means that the Tenth Amendment is no restriction on a specifically 
granted power of the Congress, in the instant case, the commerce 
power; that it is no limitation on the authority of the federal gov- 
ernment to resort to any means for the exercise of a granted power 
which is appropriate and adapted to the accomplishment of the per- 
mitted objective. The permitted objective here is to control the 
price and the volume of a farm commodity in interstate commerce 
and, of necessity, the force of the plan extends to and includes not 
only the product when sold or marketed in actual interstate channels 
but the entire available supply. A contrary holding would have 
given vitality to a supplemental market in wheat in the aggregate of 
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such strength and proportions as to burden and obstruct the flow 
of wheat in interstate and foreign commerce, and interfere with the 
fair and orderly marketing of this agricultural commodity in inter- 
state trade at justifiable prices. : 


CONSTITUTIONAL LAW—CRIMINAL LAw—DUE Process—FAILURE 
oF STATE CouRT TO FURNISH COUNSEL TO INDIGENT DEFENDANT.— 
On arraignment for burglary, for which the death penalty could have 
been imposed, petitioner, an indigent, ignorant share cropper, was 
denied a request for counsel, convicted by a jury and given the max- 
imum penitentiary sentence of 18 years by the judge after the jury 
had fixed that as his sentence. The evidence against him was that he 
and two other persons at about midnight had sold property of little 
value stolen from a cabin, unoccupied at the time but in which a per- 
son occasionally spent nights or week-ends. In habeas corpus pro- 
ceedings petitioner contended that trying him without counsel had 
deprived him of a fair and impartial trial as contemplated by the due 
process clause of the Fourteenth Amendment. Held, that petitioner 
had not been accorded due process of law and the conviction and sen- 
tence of the state court were void. Mitchell v. Youell, 130 F. (2d) 
880 (C. C. A. 4th, 1942). 

This case furnishes a striking comparison to Betts v. Brady, 316 
U. S. 455, 62 Sup. Ct. 1253, 86 L. ed. 1116 (Adv. Op.) (1942). In 
that case, under a Maryland statute, the Supreme Court squarely 
decided for the first time that the due process clause does not compel 
a state to furnish counsel to an indigent defendant in every criminal 
proceeding. Mr. Justice Roberts said for the majority of the Court 
that while the Sixth Amendment to the Federal Constitution provides 
that “in all criminal prosecutions, the accused shall enjoy the right to 
have the assistance of counsel for his defense,” that Amendment 
applies only to trials in the federal courts. See Johnson v. Zerbst, 
304 U. S. 58, 53 Sup. Ct. 55, 77 L. ed. 660 (1938). The due process 
clause of the Fourteenth Amendment, however, flexibly “tested by an 
appraisal of the totality of facts in a given case,” is a safeguard against 
state action and in certain circumstances may be violated by a denial 
of counsel or any of the guarantees in the first eight Amendments. 
Betts, the petitioner, an indigent person 43 years of age and of ordi- 
nary intelligence, was denied a request for appointment of counsel by 
the court on the ground that in the county such appointments were 
made only in rape and murder cases. He waived a jury, tried his own 
case and was sentenced to 8 years for robbery. Since he was some- 
what familiar with criminal procedure from having previously pleaded 
guilty to a larceny charge and served a sentence, and possessed ordi- 
nary intelligence, the majority were of the opinion that he was capable 
of conducting his own defense, under the judge’s supervision, on the 
narrow issue of an alibi. But the rationale of Betts v. Brady, supra, 
makes failure to appoint counsel a circumstance to be considered along 
with other circumstances in the case to determine whether the accused 
has been denied the substance of a fair trial. Smith v. O’Grady, 312 
U. S. 329, 61 Sup. Ct. 572, 85 L. ed. 859 (1941) ; Powell v. Alabama, 
287 U. S. 45, 53 Sup. Ct. 55, 77 L. ed. 158 (1932); cf. Avery v. 
Alabama, 308 U. S. 444, 60 Sup. Ct. 321, 84 L. ed. 377 (1940). 
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In the present case the facts were much stronger for relief than in 
the Betts case. Here there were difficult questions of the law of 
burglary as to whether the building entered was a “dwelling” or 
whether the entry was in the night time. Moreover, the trial judge 
apparently thought that counsel should have been appointed but mis- 
takenly supposed that petitioner would be represented by counsel for 
the codefendant. The defense was not well conducted. Petitioner did 
not testify even though the testimony he had given in the District 
Court might have helped his case. In Virginia absence of counsel 
prevents waiver of the jury and here the sentence fixed by the jury 
was disproportionate to the crime, as evidenced by the trial judge’s 
statement that he would not have imposed a senience of more than 
2 years. All of these circumstances demonstrate that the services of 
a competent lawyer were essential to an adequate defense. 

Although Betts v. Brady, supra, has decided that the furnishing of 
counsel is a matter of legislative policy which has in the past and must 
now be left to the decision of the particular state (state constitutional 
and statutory provisions are collated in the opinion of the Court), 
many will feel that Mr. Justice Black’s dissenting view in that case 
with its plea of equal justice for all is more in keeping with modern 
views of justice in trials of serious criminal offenses involving im- 
prisonment in the penitentiary. In support of that view it has been 
said, “ ‘Due process’ and ‘equal protection of the laws’ as embodied in 
the Fourteenth Amendment are not static conceptions. It may well 
be that in 1868, when the Fourteenth Amendment was adopted, the 
right to counsel as an inherent part of due process had acquired a 
deeper and broader significance than the majority opinion in the Betts 
case was willing to concede that it had in 1789 . . . Respect for the 
judgment of a state court need not be carried to the point of accept- 
ing as not unreasonable a state court’s construction of due process 
which offends basic ideas of civilized procedure.” N. Y. Times, Sec- 
tion 4, Aug. 2, 1942, at 6. See further, The Right to Benefit of Coun- 
sel under the Federal Constitution (1942) 42 Cor. L. Rev. ig 

O. N. B. 


FEDERAL JURISDICTION — UNFAIR CONPETITION — TRADE-MARK 
INFRINGEMENT—STATE V. FEDERAL LAW—ERIE RAILROAD v. TOMP- 
KINS ApPLIED.—Defendant has used the words WHITE House to- 
gether with an illustration of the Executive Mansion as a trade-mark 
for the sale of coffee, tea and roasted peanuts. Plaintiff or its prede- 
cessors have used the same mark on apple juice, sauerkraut juice, 
prune juice and similar products. Both parties have registered their 
marks under the Federal Trade-Mark Acts and are in competition 
in each of the forty-eight states. In 1941 defendant began to market 
a blend of orange and grapefruit juice under this mark. Plaintiff 
brought suit to enjoin this particular use of the mark by the defendant, 
relying upon federal registration, diversity of citizenship and the sub- 
stantial identity of the facts on the issues of trade-mark infringement 


* Since this note was written, the Supreme Court has decided Adams v. 
McCann, 11 U. S. Law Week 4074, involving waiver of right to counsel and to 
trial by jury.—Ed. 
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and unfair competition. Held, that where a federal court has juris- 
diction over a cause of action for unfair competition by reason of its 
being pendent to a cause of action for infringement of a federally 
registered trade-mark, the court must apply the local common law 
under which the conduct of defendant does not constitute unfair 
competition, although under federal law it would. National Fruit 
— Co., Inc. v. Dwinell-Wright Co., 47 F. Supp. 499 (D. Mass. 
1942) 

The instant case illustrates another consequence of the impact of 
Erie Railroad v. Tompkins, 304 U. S. 64, 58 Sup. Ct. 817, 82 L. ed. 
1188 (1938) on the law of unfair competition. Where federal juris- 
diction over unfair competition rests solely on diversity of citizen- 
ship, the local law applies. Erie Railroad v. Tompkins, supra, and 
see Pecheur Lozenge Co. v. National Candy Corp., 315 U. S. 666, 
62 Sup. Ct. 853, 86 L. ed. 739 (Adv. Op.) (1942). The federal 
law has been deemed applicable to a cause of action grounded upon 
infringement of a federally registered mark. Time, Inc. v. Viobin 
Corp., 128 F. (2d) 860 (C. C. A. 7th, 1942), petition for review 
pending in U. S. Supreme Court, 11 U. S. Law Week 3125. 
Whether, as in the present case, federal or local common law applies 
when a federal court has jurisdiction over a cause of action for unfair 
competition annexed to a cause of action for infringement of a 
registered mark is an aspect which requires clarification by the 
Supreme Court. Cf. Armstrong Paint & Varnish Works v. Nu- 
Enamel Corp., 305 U. S. 315, 59 Sup. Ct. 191, 83 L. ed. 195 (1938) ; 
Mishawaka Mfg. Co. v. S. S. Kresge Co., 316 U. S. 203, 62 Sup. Ct. 
1022, 86 L. ed. 965 (Adv. Op.) (1942); Time, Inc. v. Viobin Corp., 
supra; Rytex v. Ryan, 126 F. (2d) 952 (C. C. A. 7th, 1942). Fora 
criticism of the holdings in the last two cases see Zlinkoff, Erie v. 
Tompkins: In Relation to Law of Trade-Marks and Unfair 
Competition (1942) 42 Co. Rev. 955, 988. 

Opponents of the pe et by the federal courts of a national 
law of unfair competition rely heavily upon the Rules of Decision Act, 
1 Stat. 92 (1789), 28 U. S. C. $725 (1940), and the extreme state- 
ment of Mr. Justice Brandeis in the Eric case that there is no federal 
common law and hence none which can be applied to unfair competi- 
tion actions. Recently the Supreme Court itself, as well as lower 
federal courts, has refuted this extreme view. Hinderlider v. La 
Plata River & Cherry Creek Ditch Co., 304 U. S. 92, 58 Sup. Ct. 
803, 82 L. ed. 1202 (1938); O'Brien vy. Western Union Telegraph 
Co., 113 F. (2d) 539 (C. C. A. Ist, 1940); D’Oench, Duhme & Co., 
Inc. v. Federal Deposit Insurance Corp., 315 U. S. AA7, 62 Sup. Ct. 
676, 86 L. ed. 642 (Adv. _ At Black & Yates, Inc. v. 
Mahogany Association, Inc., 129 F. (2d) 227 (C. C. A. 3d, 1941), 
recently refused review by the Supreme Court even though the Circuit 
Court applied federal common law in determining equitable remedies. 
These cases illustrate that where the court can find some reason for 
excluding the Evie case it will do so, especially where a common law 
issue touches upon some federal statute. The court in the instant 
case refused to exercise this opportunity on an issue of unfair com- 
petition raised by substantially the same facts that raised an issue of 
trade-mark infringement governed by a federal statute. The contrary 
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has been suggested as the rule to be followed by all federal courts 
in deciding an issue of unfair competition where the court obtained 
jurisdiction over that issue by any means other than by diversity 
of citizenship. Zlinkoff, Erie v. Tompkins: In Relation to the Law 
of Trade-Marks and Unfair Competition, supra p. 987. This is a 
sound view since the failure to prove trade-mark infringement will 
not deprive the federal court of its jurisdiction over a substantial 
conjoined issue of unfair competition. Armstrong Paint & Varnish 
W orks v. Nu-Enamel Corp., supra, and a substantial step in the di- 
rection of national uniformity in this field of law can thereby be 
achieved. 

Where the issue of unfair competition comes before the federal 
court by reason of diversity of citizenship alone the means of attain- 
ing national uniformity are less apparent. The federal court then has 
no federal statute in which to cloak itself and consequently is hesitant 
to fly in the face of the Erie doctrine. Yet the great strides made by 
the federal courts in the field of unfair competition even prior to the 
fateful Erie case lend support to the view that these courts should 
be brave enough to step out against the Erie torrent. Federal courts 
have built up an expanding and modern law of unfair competition, 
while most of the state courts still dabble with the narrow and fre- 
quently antiquated “passing off” theory. Under federal common law 
relief has been broadened to include misappropriation of the fruits of 
another’s labor and expenditures as well as the typical misrepresenta- 
tion of source practices. Armstrong Paint & Varnish works v. Nu- 
Enamel Corp., supra (confusion as to source); International News 
Service v. The Associated Press, 248 U. S. 215, 39 Sup. Ct. 68, 
63 L. ed. 211 (1918). Judges and writers have expressed the opinion 
that the doctrine of the latter case should be and has been sharply 
limited. Hand, J. in Cheney Bros. v. Doris Silk Corp., 35 F. (2d) 
279 (C. C. A. 2d, 1929); Chafee, Unfair Competition (1940) 53 
Harv. L. Rev. 1289, at 1314. However, subsequent decisions applying 
the doctrine have not been limited to situations identical to the facts 
of the International News case. RCA v. Whiteman, 114 F. (2d) 86 
(C. C. A. 2d, 1940); Pittsburgh Athletic Co. v. KQV Broadcasting 
Co., 24 F. Supp. 490 (W. D. Pa. 1938) ; 20th Century Sporting Club 
v. Transradio Press Service, 165 Misc. 71, 300 N. Y. S. 159 (1937) ; 
Waring v. WDAS Broadcasting Station, Inc., 327 Pa. 433, 194 Atl. 
631 (1937). These cases serve to illustrate how the theory of unfair 
competition adapts itself to changing society and its demands. As 
business takes on a nation-wide complexion so must the theory of 
unfair competition, if it is to be a living and growing concept, be 
unstunted in its growth by the Erie case. 

The trend of the decisions on the subject points in the wrong di- 
rection. The purpose of the doctrine of the Erie case is to prevent 
two tribunals within the same state from declaring conflicting rules 
concerning the same transactions. Fidelity Union Trust Co. v. Field, 
311 U. S. 169, 61 Sup. Ct. 176, 85 L. ed. 109 (1940). The philosophy 
behind the doctrine of this case calls for making the law of unfair 
competition an exception to the rule it sets forth. Because of the 
predominant interstate aspects of unfair competition in national 
markets, state litigation in the field of unfair competition is quite in- 
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frequent and relatively insignificant and the argument made for the 
application of the doctrine of the Erie case to other fields of law 
loses its force. See Chafee, Unfair Competition, supra at p. 1299. 
How is the change from a “legal checkerboard” to a uniform 
national law of unfair competition going to be brought about? It 
has been suggested that the change should be accomplished by 
Congressional action. Chafee, supra, pp. 1298, 1301, on the ground 
that judicial intervention would launch the courts upon a permanent 
job of business management. bid, p. 1316. But should the courts 
take a back seat in bringing about this desired expansion? The law 
of unfair competition has been termed “the law of dirty tricks.” 
This is an excellent clue to the outside limits of the field of unfair 
competition and it would seem that the courts are destined to play 
an important role in defining these limits. D. S. Z. 


FEDERAL JURISDICTION — CONSTITUTIONAL LAw — Courts — D1- 
VERSITY OF CITIZENSHIP—WHETHER “CITIZEN” OF DISTRICT OF 
CotumBia Is “CITIZEN OF A STATE.”—By an amendment to the 
Judicial Code, 54 Stat. 143 (1940), 28 U. S. C. § 41 (1) (b) (1940), 
Congress provided that citizens of the District of Columbia and the 
territories of Hawaii and Alaska should have the same rights as 
citizens of the several states with respect to suits in the federal courts 
predicated upon diversity of citizenship. Plaintiff, a United States 
citizen domiciled in the District of Columbia, brought an action in 
the United States District Court for the Eastern District of Penn- 
sylvania, against the City of Bethlehem, a municipal corporation of 
that Commonwealth, alleging diversity of citizenship of the parties. 
Defendant, by a motion to dismiss, challenged the jurisdiction of the 
court. Held, that the defendant city is a “citizen” of the Common- 
wealth of Pennsylvania within the meaning of Article III, Section 
11, Clause 1 of the Constitution of the United States and amenable, 
therefore, to suit in the federal courts in a proper case based on 
diversity of citizenship; but the District of Columbia is not a ‘‘state” 
nor are the citizens thereof citizens of a “state” within the meaning 
of the same constitutional provision; and the Amendment to the 
Judicial Code, purporting to extend diversity jurisdiction to cases 
involving such citizens is unconstitutional. McGarry v. City of Beth- 
lehem, 45 F. Supp. 385 (E. D. Pa. 1942). 

There has been little dissent from the proposition that political 
sub-divisions as well as “natural” persons are “citizens” of the state 
within which they are situate or domiciled as the case may be, 
within the meaning of that section of the Judicial Code and the related 
constitutional provision which extend federal jurisdiction to cases 
involving citizens of different states. Cowles v. Mercer County, 74 
U. S. 118, 7 Wall. 118, 19 L. ed. 86 (1869); Lincoln County v. 
Luning, 133 U. S. 529, 10 Sup. Ct. 363, 33 L. ed. 766 (1890) ; 
Port of Seattle v. Oregon & W. R. Co., 255 U. S. 56, 41 Sup. Ct. 
237, 65 L. ed. 500 (1921). At the same time, the unanimity of 
decision has been even more pronounced in the courts’ affirmance of 
the concept that the District of Columbia is not a “state” nor the 
citizens thereof citizens of a “state” within the meaning of the 
identical section of the Code and provision of the Constitution. Hep- 
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burn and Dundas v. Ellzey, 2 Cranch 445, 2 L. ed. 332 (1805); 
Mutual Life Ins. Co. of N. Y. v. Lott, 275 Fed. 365 (S. D. Cal. 
1921); Anderson v. U.S. Fidelity & Gty. Co., 8 F. (2d) 428 (S. D. 
Fla. 1925); as to territories, New Orleans v. Winter, 14 U. S. 91, 
4 L. ed. 44 (1816). But see Winkler v. Daniels, infra. The incon- 
gruity of resorting to the fiction of holding the City of Bethlehem to 
be a “citizen” of the Commonwealth of Pennsylvania for the purpose 
of satisfying a jurisdictional requirement of diverse citizenship and 
refusing, at the same time, to apply the fiction to the District of 
Columbia as a “‘state’’ for the same purpose is quite evident, and a 
careful analysis of the cases supporting these opposite propositions 
fails to dispel the aura of arbitrariness which pervades them. The 
law and the gospel for the proposition that the District of Columbia 
is not a “state” for the purpose of federal diversity jurisdiction was 
first enunciated by the eminent Chief Justice Marshall in Hepburn 
and Dundas vy. Ellzey, supra, and has since been followed con- 
sistently. In only one reported case, which involved a suit by a 
citizen of the territory of Washington, was the court candid enough 
to admit that it followed the doctrine of Hepburn and Dundas v. 
Ellzey, supra, only on the principle of stare decisis. Watson v. Brooks, 
13 Fed. 540 (C. C. D. Ore. 1882). 

It is submitted that the principal case goes even further than the 
decision in Hepburn and Dundas v. Ellzey, supra, would by strict 
analysis justify. Here, an enactment of the Congress of the United 
States is held to contravene Art. III, Sec. 11, Cl. 1, of the Consti- 
tution. The Hepburn case was argued and decided principally on 
the question of interpretation of the scope of Sec. 24, Par. 1, Cl. b of 
the Judicial Code as it then existed. Chief Justice Marshall made 
it plain that the scope of the court’s jurisdiction was within the 
power of Congress to determine and the Act as it then read did 
not embrace the District of Columbia as a “state.” Thus, it can 
be seen that this decision, to which all subsequent courts have alluded 
in deciding the same question, by no means closed the door to legis- 
lative extension, or, more properly, magnification of the scope of 
federal diversity jurisdiction. As a matter of fact, the true theory 
of the decision has recently been pursued to its logical conclusion 
in Winkler v. Daniels, 43 F. Supp. 265 (E. D. Va. 1942). The 
Amendment of April, 1940 to the Judicial Code was there construed 
and upheld on the ground that the constitutional provision “extend- 
ing” jurisdiction to the federal courts in cases involving diversity of 
citizenship was not framed in words of “exclusion” and that the 
power of Congress to legislate for the District of Columbia could 
properly be employed to extend diversity jurisdiction to cases involv- 
ing its citizens. 

To justify its action in classifying a county in Missouri as a 
“citizen” of that state for the purpose of subjecting it to suit in a 
federal court, one judge said: “We cannot assent to the conclusion 
that it is within the power of a state to create political bodies capable 
of contracting debts with citizens of other states, and yet privileged 
against being compelled to pay those obligations by suit in the Na- 
tional Courts.” McPike v. Lincoln County, 7 Cent. L. J. 264 (quoted 
in Cunningham v. Ralls County, 1 Fed. 453 (C. C. E. D. Mo. 1880)). 
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See, (1934) 68 U. S. L. Rev. 512. In another case the court em- 
ployed similar terms in treating a county as a “‘citizen” for jurisdic- 
tional purposes, saying: “This right to contract implies liability to 
suit by a citizen of another state, and this gives jurisdiction to the 
federal courts.” Hoover v. Crawford County, 39 Fed. 7 (C.C. W. D. 
Ark. 1889), citing Cowles v. Mercer County, supra. If the argu- 
ment is tenable in these cases, it applies with equal or greater force 
to citizens of the District of Columbia and the territories of Hawaii 
and Alaska, who enjoy equal rights to contract and are subject to 
parallel duties. Neither the term “citizen” nor the word “state” 
connotes a single and restricted meaning in all of the various places 
in which it is employed in the Constitution. Thus, a corporation, 
though a “citizen” for the purpose of jurisdiction is not a “citizen” 
within the contemplation of the privileges and immunities clause. 
Paul v. Virginia, 8 Wall. 168, 19 L. ed. 357 (1869) ; Pembina Consol. 
Min. Co. v. Pennsylvania, 125 U. S. 181, 8 Sup. Ct. 737, 31 L. ed. 
650 (1888). So, also: “The word ‘state’ is used in the Constitution 
more than forty times. Uniformity is lacking in the various cases- 
determining whether or not the District of Columbia and the terri- 
tories are, or are not, ‘states’ within the meaning of the different 
sections. All that can be said is that for some purposes they are, 
for others they are not.” (1940) 29 Geo. L. J. 193 at 195. Citizens 
of the District of Columbia do not possess the privilege accorded 
citizens of the “states” of voting in national elections, but the District 
may be taxed directly in proportion to the census in the same manner 
as the states. Heald v. District of Columbia, 259 U. S. 114, 42 Sup. 
Ct. 434, 66 L. ed. 852 (1922); Loughborough v. Blake, 5 Wheat. 
317, 5 L. ed. 98 (1820). 

The manifest purpose of the constitutional provision conferring 
jurisdiction on the federal courts in cases involving citizens of dif- 
ferent states was to secure the citizen against local prejudice which 
might injure him if he were compelled to litigate controversies in the 
tribunals of his adversary’s state, Polk’s Lessee v. Wendell, 18 U. S. 
293, 5 L. ed. 92 (1820); Whelan v. N. Y. R. Co., 35 Fed. 849 
(C. C. N. D. Ohio 1888), or, as Hamilton put it, “. . . it is essential 
to the peace of the Union,” and “. . . whatever practices may have a 
tendency to disturb the harmony between the states are proper ob- 
jects of Federal superintendence and control.” THE FEDERALIST 
(Hamilton), Lodge Edition, Ch. LXXX, pp. 496-7. 

It is evident that a more courageous and realistic approach to the 
question of the rights of citizens of the District of Columbia and the 
territories of Alaska and Hawaii to visit the fountains of federal 
justice by the same route which is open to citizens of the several 
states is requisite to give life and vigor to the principle of equality 
of privilege and freedom from discrimination which is the inalienable 
right of all citizens of the United States. ¥. os 


Lasor LAw—COonsTITUTIONAL LAW—Farir Lasor STANDARDS 
Act—INTERSTATE COMMERCE—APPLICATION TO EMPLOYEES EN- 
GAGED IN INTERSTATE COMMERCE.—Petitioner, owner and operator 
of rotary drilling equipment and machinery, contracted with the 
owners or lessees of oil lands to drill holes to an agreed-upon depth 
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short of the oil sand stratum. Upon reaching that depth, the rotary 
rig was removed, and the machinery and crew moved on to other 
locations. Respondents were employed by petitioner as members of 
its rotary drilling crew and worked on approximately 32 wells in the 
Panhandle Oil Field of Texas. Some of the oil produced ultimately 
went into interstate commerce. Respondents brought action under 
the Fair Labor Standards Act, 52 Stat. 1060, 29 U. S. C. §201 
et seq., to recover unpaid overtime compensation and an equal amount 
as liquidated damages. The District Court rendered judgment for 
each respondent in the appropriate amount. The Circuit Court of 
Appeals affirmed the judgments. Held, that the respondents were en- 
gaged in the production of goods within the meaning of the Act 
and that such production was for interstate commerce. Warren- 
Bradshaw Drilling Co. v. Hall, 63 Sup. Ct. 125, 87 L. ed. 99 (Adv. 
Op.) (1942). 

Section 7 of the Act provides that overtime compensation must be 
paid by an employer to any of his employees “engaged in commerce 
or in the production of goods for commerce.”” Section 3 (j) provides 
that ‘for the purposes of this Act an employee shall be deemed to 
have been engaged in the production of goods if such employee was 
employed . . . in any process or occupation necessary to the pro- 
duction thereof, in any State.” The constitutionality of the Act was 
sustained in U. S. v. Darby Lumber Co., 312 U.S. 100, 61 Sup. Ct. 
451, 85 L. ed. 609 (1941), as a valid exercise of the commerce power 
of Congress. But how far can the courts go in applying the Act 
to employees connected with interstate commerce before they begin 
to infringe upon intrastate rights? In reaching its decision, the court 
in the instant case relied on Kirschbaum v. Walling, 62 Sup. Ct. 
1116, 86 L. ed. 1054 (Adv. Op.), 5 WHR 422 (1942), saying 
that the activities in the principal case in partially drilling oil wells 
bore as “close and immediate” a tie to production as did the services 
of the building maintenance workers held within the Act in the 
Kirschbaum case. In that case the defendant owned and operated a 
building the tenants of which were primarily manufacturers of 
clothing for interstate commerce. In the protection and maintenance 
of this building the defendant employed an engineer, firemen, elevator 
operators, watchmen, a porter, carpenter, and carpenter’s helper. 
The work of these employees was considered essential to the process 
of production of goods for commerce and therefore sufficient to bring 
them within the Act. But it will be noted that in the Kirschbaum 
case the defendant owned and operated the building in which his 
employees worked and the goods were produced, whereas in the 
instant case the petitioner was an independent contractor who was 
neither owner nor lessee of any of the lands on which the employees 
drilled, and was not shown to have any interest therein or in the oil 
produced. In settling the problem of statutory interpretation, the 
Court applied the criterion laid down in the Kirschbaum case, that 
the application of the Act depends upon the character of the em- 
ployees’ activities, not upon the employer. However, it is still 
necessary for the employees to be engaged in interstate commerce or 
in the production of goods for interstate commerce. It may be neces- 
sary that an activity which is purely local should be accomplished in 
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order to put interstate commerce into motion, but such work is never- 
theless intrastate and subject to the control of the state in which it 
occurs. The dissenting opinion, considering the rotary drilling em- 
ployees as engaged in work of a purely local nature, merely an 
“antecedent of the consequent,” stated that Congress “could not 
and did not intend to exert its granted power over interstate com- 
merce upon what in practice and common understanding is purely 
local activity, on the pretext that everything everybody does is a 
contributing cause to the existence of commerce between the states, 
and in that sense necessary to its existence.” 

That Congress did not intend the Act to apply to all employees 
connected in any way with interstate commerce is evidenced by the 
many exemptions provided in sections 7 and 13. The legislative 
history of the Act is also indicative of this. In the earlier drafts of 
the statute its provisions applied to employees “engaged in com- 
merce or in any industry affecting commerce,” but the bill proposed 
by the conference committee dropped the word “affecting” and 
applied only to employees “engaged in commerce or in the produc- 
tion of goods for commerce.” Therefore, the fact that employees’ 
activities may affect commerce is not sufficient to bring them within 
the coverage of the Act; in order to come within its provisions they 
must be engaged in commerce or in some occupation necessary to 
the production of goods for commerce. Prior to the decision in the 
instant case and in the Kirschbaum case which it cites as authority, 
the problem of the Act’s coverage had arisen in numerous cases. In 
a great many of them an affirmative answer was given to the ques- 
tion of the Act’s applicability to various employees connected in some 
way with interstate commerce. Lefevers v. General Export Iron and 
Metal Co., 36 F. Supp. 838 (D. C. Tex. 1941) (night watchman) ; 
Fleming v. Atlantic Co., 40 F. Supp. 654 (N. D. Ga. 1941) (engineer 
of interstate train, clerical help, carpenters and maintenance men) ; 
Muldowney v. Seaberg Elevator Co., 39 F. Supp. 275 (E. D. N. Y. 
1941) (general assistance and maintenance employee); Moss v. 
Postal-Telegraph-Cable Co., 42 F. Supp. 807 (N. D. Ga. 1941) 
(manager of branch office of telegraph company); Bowte v. Gon- 
zalez, 117 F. (2d) 11 (C. C. A. Puerto Rico, 1941) (employees of 
mills and transportation service of sugar producers); Drake v. 
Hirsch, 40 F. Supp. 290 (N. D. Ga. 1941) (truck driver); West 
v. Smoky Mountain Stages, 40 F. Supp. 296 (N. D. Ga. 1941) 
(mechanic repairing interstate busses) ; Magann v. Long’s Baggage 
Transfer Co., 39 F. Supp. 742 (W. D. Va. 1941) (driver of mail 
truck). Contra: Eddings v. Southern Dairies, 42 F. Supp. 664 (E. D. 
S. C. 1942) (shipping clerk); Prescription House v. Anderson, 
42 F. Supp. 874 (S. D. Tex. 1941) (delivery men and porters) ; 
Abadie v. Cudahy Packing Co. of La., 37 F. Supp. 164 (E. D. La. 
1941) (ledger clerk); Rogers v. Glazer, 32 F. Supp. 990 (W. D. 
Mo. 1940) (watchman); Robinson v. Mass. Mut. Life Ins. Co., 158 
S. W. (2d) 441 (Tenn. 1941) (firemen, cleaners, and washers). In 
the cases which have arisen in the period between the Kirschbaum 
decision and the instant case, the majority of the courts have con- 
tinued to construe the Act liberally in determining the applicability of 
its provisions to employees. Merryfield v. Hoyt, 128 F. (2d) 452, 
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5 WHR 478 (C. C. A. Ist, 1942) (building service employees) ; 
Stoike v. First Natl. Bank of New York, 5 WHR 560 (N. Y. Sup. 
Ct. App. Div. 1942) (night porter); Walling v. Goldblatt Bros., 
128 F. (2d) 778, 5 WHR 513 (C. C. A. 7th, 1942) (operation 
and maintenance employees); Green v. Riss and Co., 45 F. Supp. 
648, 5 WHR 521 (W. D. Mo. 1942) (night watchman, janitor, 
and gas pump attendant); Lagestrom v. Hanson, 5 WHR 471 
(D. Minn. 1942) (cook); Burgess v. Phillips Petroleum Co., 
5 WHR 606 (Kan. Dist. Ct. 1942) (“‘rough-neck” on rotary oil 
drilling rig); Reck v. Zarnocay, 5 WHR 554 (N. Y. Sup. Ct. 
App. Div. 1942) (dance band employee); Pelta v. Lach-Simkins 
Dental Laboratories, 5 WHR 695 (E. D. N. Y. 1942) (errand 
boy and handyman). Contra: Pedersen vy. Fitzgerald, 262 App. 
Div. 665, 30 N. Y. S. (2d) 989, 5 WHR 502 (1942) (construc- 
tion company employees) ; Tate v. Empire Building Corp., 5 WHR 
475 (E. D. Tenn. 1942) (building service employees) ; Henderson 
v. Memphis Compress and Storage Co., 5 WHR 500 (Tenn. 1942) 
(common laborers); Arroyo v. S. Puerto Rico Sugar Co., 5 WHR 
758 (D. Puerto Rico 1942) (yard boys, domestic servants, and 
gardeners); McLeod v. Threlkeld, 46 F. Supp. 208, 5 WHR 623 
(S. D. Tex. 1942) (cook). 

By enacting the Act Congress intended to better labor conditions, 
thereby facilitating the flow of interstate commerce and preventing 
unfair methods of competition. In their efforts to bring about the 
accomplishment of this purpose the courts in many instances seem to 
be applying a theoretical rather than a practical viewpoint concern- 
ing the applicability of the Act. This appears to be the situation in 
the present case in the court’s holding that the Act’s coverage 
extends to the employees of an independent contractor merely because 
their drilling in the oil fields is a prerequisite to the passing of the 
oil into interstate commerce. Their work certainly effects the pro- 
duction of goods for interstate commerce, but they themselves are 
not engaged in such production. The court’s decision seems to be 
an infringement upon the right of the states to control purely local 
activities. 





